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IN THE 
Supreme Court of Appeals of Virginia · 
AT RICHMOND 
GRAND PIANO COMPANY, INCORPORATED 
vs. 
T. A. LEWIS, ET A.LS 
PETITIO~ 
To the Honorable Jud,qes of the Sup1·eme Oowrt of Appeals of 
Virginia: From the Oirouit Oowrt for the County Of 
Botetourt · 
Your Petitioner, Grand Piano Company, Incorporated, re-
spectfully represents that it is aggrieved by a judgment of the 
Circuit Court for the County of Botetourt, Virginia, entered 
on the 19th day of June, 1941. A transcript of the record of 
the proceedings in said Circuit Court is herewith presented, 
and from an inspection thereof it is submitted that said Court 
erred. 
STATE:MENT 
Your Petitioner is engaged in the sale of musical instru-
ments in the· City of Roanoke, Virginia. On the 28th day of 
November, 1930, Mrs. Myrtle Lewis, T. A . .Lewis, her husband, 
and F. A. Williams, a brother-in-law of Mr. Lewis, personally 
appeare<;l at the store of Petitioner and purchased one "Tom 
Thumb" Milton piano, at the purchase price of $260.00 
2:. -$15.00 cash, balance at *the rate of $15.00 per month, 
with. interest "from maturity" of the monthly payments, 
$5.00 attorney's fee, 10% collection fee; if collected by suit or 
attorney, with an acceleration clause that the entire debt should 
become due and payable upon default in the payment of any 
of said monthly installments, the first default of payment be-
ing December 28, 1930, a written contract of conditional sale 
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evidencing said purchase being entered into and signed by 
Petitioner and "Lewis Players" and "F. A. W." ( Record p. 56) 
Negotiations for this purchase were· had exclusively between 
J. W. Johnson, an employee of Petitioner and an acquaintance 
and friend of }Ir. and Mrs. Lewis and F. A. Williams, and 
the said Mr. and Mrs. Lewis and F. A. Williams, J. W. John-
son testifying that credit was extended· personally and exclu-
sively to Mr. and Mrs. Lewis and F. A. Williams, and he had 
no knowledge that there existed at that time a corporation 
chartered under the laws of the State of Indiana and lmown 
as "Lewis Players, Incorporated," which corporation at that 
time had qualified itself to do business in the State of Vir-
ginia. ( Record pp. 1.8, 19, 20, ·21, 22, 23) 
At the time of this purchase T. A. Lewis and Mrs. Myrtle 
Lewis, his wife, owned certain real estate in Buchanan, Vir-
ginia, on which there was a lien secured by Deed of Trust, in 
the sum of $3,500.00, evidenced by a note signed by Mr. and 
l\frs. Lewis and endorsed by F. A. Williams. (Recorded p. 59) 
A renewal of the note therein secured, dated February 3, 1939, 
provides for a collection or attorney's fee of 15%. (Record 
p.58) 
Mrs. Lewis also owned an unerncum bered va~ant lot ad-
joining the property on which there was the lien of said Deed 
of Trust. ( Record p. 40) The note for $3,500.00, with interest, 
being in default, the Buchanan National Bank, the holder 
thereof, advertised the property therein conveyed for sale at 
public auction, and desiring to .further protect itself, sued out 
an attachment against said vacant lot and affixed a lien 
3* thereon for the *further seeurity of its debt. ( Record 
pp.40,43,45,46) 
The property covered by the Deed of Trust at said sale 
brought the sum of $4,(i50.00. ( Record p. 16) After the pay-
ment of the debt therein secured, including a Trustee, commis-
sion of 5% or $232.50, interest, costs of sale, etc., hut not in-
cluding the attorney's fee of"15%, or any part thereof, there 
,vas .Ieft remaining $467.57. (Record p. 16) The vacant lot, on 
which there was the attachment lien, was then, at the request 
of Mrs. Lewis, privately sold by said Buchanan National Bank 
and Mr. Philip Kohen, its Attorney, for $200.00, to the pur-
chaser of the property foreclosed under the Deed of Trust. 
( Record p. 30, 51) 
Petitioner, learning of this fund of $467.57, sued out its 
attachment for the payment of its debt of $245.00, with in-
terest; whereupon said Buchanan National Bank and Mr. 
Philip Kol1en, its counsel, intervened by petition, claiming the 
entire sum of $467.57 on account of said attorney's fee of 15% 
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of the purchase price of $4,650.00 or $697.50, (Record p. 16) 
which fee is resisted by Petitioner as being unreasonable, exor-
bitant and far in excess of any service rendered by said At-
torney. 
The Court~ to whom was submitted the case, without a fTury, 
djd not pass upon the attorney's fee claimed by Attorney 
Kohen, but held that Petitioner had construotwe notice that 
the purchaser was "Lewis Players, Incorporated" and not Mr. 
and Mrs. Lewis and Mr. Williams as individuals, and dis-
missed Petitioner's attachment, which action of the court, in 
so holding and in failing to pass upon a reasonable fee under 
the existing circmnstances to Mr. Kohen, constitutes error. 
4* *ASSIGNl\'IENT OF ERROR 
FIRST ASSIGNMENT 
1'he Court erred in holding that-
''the Lewis Players was a corporation, of which fact of incor-
r,oration the Grand Piano Company had constructive notice," 
by reason of which, credit was constructfoely extended to said 
Lewis Players, Incorporated, and not to Mr. and Mrs. Lewis 
and F. A. Williams as individuals, and that the fund of $467.57 
was the individual property of Mr. and/or Mrs. Lewis and 
could not be reached, and dismissed Petitioner's attachment. 
LAW OF THE CASE 
"Mutuality of obligation is essential to the validity of a 
contract, and it is not binding upon either party until the 
minds of the parties meet on one and the same set of terms." 
Crews v. Sullivan-133 Va., at p. 485-6 (12) 
"In 9 CYC, p. 265, the law is stated as follows: 'the offerer 
has a right to prescribe in his offer any conditions as to time, 
place, quantity, mode of acceptance or other matte1~s which 
it may please him to insert in and make a part thereof, and 
the acceptance to conclude the agreement must in every respect 
meet and correspond with the offer, neitl1er falling within or 
going beyond the terms proposed, but exactly meeting them 
at all points and closing with these just as they stand.' At 
pp. 267-8 it is said 'an acceptance to be effectual must be 
identical with the offer and unconditional'." 
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Va. Hardwood Lbr. Oo. v. HugheB-140 Va., at p. 257 (5) 
Quoting from-
Gibney & Oo. vs. Arli1lflton Bre·wing Oo.-112 Va. 120-121 
6~· *"It is elementary that mutually of assent-the meet-
.ing of the minds of the parties'--is an essential element 
of all contracts~ and, in order that this mutuality may exist, it 
is necessary. that there may be a proposal or offer on the part 
of one party and an acceptance on the part of the 
other. Both the offer and acceptance may be by word, 
act or conduct which evince the intention of the parties to 
contract; and that their minds have met may be shown by 
direct evidence of an actual agreement, . or by indirect evi-
dence of facts from which an agreement may be implied," 
citing various cases. 
Green's Em'ors v~ Smith--146 Va., at p. 452 (3, 4) 
To similar effect see- · · 
Gibney v. Arlington-112 Va., at p. 121 
Courts cannot make contracts for parties, but will enforce 
legal contracts between them as made. 
"Courts are not inclined to reform a contract and then to 
enforce it specifically, because this would be making a new 
contract for the parties and to require one of the parties to 
perform a contract which he ha~ not agreed to perform." 
Sale v. Swann-138 Va. 209 (6) 
"Equity may compel parties to perform their agreements, 
when fairly entered into, according to their terms; but it has 
no power to make agreements for parties, and then compel 
them to execute the same." ·· · 
Rison v. Newberry-90 Va., at p. 521 
Quoting from-
H 'IJ!ll,t v. Rousrno,nier-1 Peters, at p~ 14 
The only testimony with reference to the sale made by Peti-
tioner to. Mr. and Mrs. Lewis and F. A.· _Williams is that of 
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the salesman, J. W. Johnson, who testified that all three 
6* of *these parties were present during the negotiations 
for this sale, to whom he had previously sold articles, 
and to whom credit was given. 
"Q. And it was your understanding that all of them were 
bound by it? 
A. Yes, sir. 
Q. Lewis Players were all going to work and pay for it? 
A. Yes, sir. 
Q. And they are due that amount? 
A. Yes, sir." 
( Record p. 19) 
"Q. Did they represent to you that they were a corporation 
when they negotiated for this piano? 
A. No, they did not. 
Q. And they signed as individuals, and in obtaining the 
conditional sales contract to whom did you extend credit? 
A. I extended credit to all of them-they all took it together, 
the three same as one. 
Q. And all credited? 
A. Yes, sir. 
Q. And the sale of the piano was to all of them? 
A. Yes, sir. 
Q. To them as individuals? 
A. Yes, sir." 
( Record p. 20) 
The contract is between "Lewis Players" and Petitioner, 
and is signed· "Lewis Players" and "F. A. W.," there being no 
indication or intimation that "Lewis Players, Incorporated" 
was making this purchase. ( Record p. 56} 
The witness, J olmson, had no know ledge that Lewis Players, 
Incorporated, in fact, existed. 
"Q. Mr. Johnson, you did not know whether it is a corpora-
tion or not? · 
A. No, sir." 
( Record p. 23} 
7* *There is no evidence whatsoever in this record that 
there was a meeting of minds between Petitioner and 
Lewis Players, Incorporated, all negotiations for the sale of 
said piano being between Mr. Johnson, Petitioner's agent, and 
Mr. and Mrs. Lewis and F. A. Williams, in person, Mr. John-
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son not even ]mowing there was in existence a corporation 
lmown as "Lewis Players, Incorporated," by reason of which 
fact credit could not have l1een extended to Lewis Players, 
Incorporated, and the sale was made to Mr. and Mrs. Lewis 
and F. A. Williams as individuals. ( Record pp. 18, 19, 20, 21, 
22, 23) 
It is strange that ~fr. Kohen, Attorney, did not ca)l Mrs. 
Lewis as a witness to disprove that the sale was made to her 
a.nd others as individuals, since he was in correspondence with 
her after client's petition for attachment was filed, writing 
letters to her and drawing the Deed from her and her husband 
to the purchaser of the vacant lot, all of w]1ich occurred about 
one month before the case at bar was submitted to the Court 
for hearing and disposition. (Record pp. 46, 47) 
The ·court, therefore, erred in holding that Petitioner had 
"constructive notice" of the corporation, by reason of which 
it constructively extended credit to said corporation, and dis-
missed Petitioner's attachment, which holding, it is submitted, 
should be reversed. 
8* *SECOND ASSIGNMENT 
The Court erred in not awarding a "reasonable'' attorney's 
fee to Mr. Philip Kohen for necessary services rendered by him 
aE1 Counsel for the Buchanan National Bank in the enforce-
ment of its lien under the ·terms of its Deed. of Trust, in lieu 
of the fifteen per cent. attorney's fee provided for in the note 
and claimed by Attorney Kohen . 
. Regardless of a provision in a note for a stipulated attor-
ney's fee, the Courts will only allow such fee as is "reasonable" 
under the circumstances. 
In Triplett v. Second, National Bank-1.21 Va., at Page 1.93, 
,Yhere the issue involved was the payment of a 10% attorney's 
fee specifically provided for in a note, the Court says : 
".Another error alleged is that the judgment allowed ten per 
cent. on the face of the note as an attorney's fee for making the 
collection. This fee was expressly provided for in the face of 
the note, and while there has been some difference of opinion, 
the question has been settled in this State in favor of the 
validity of such a provision subject always to the power of the 
court if the fee be unreasonable in amount or unconscionable, 
to reduce it, by the recent case of Oolley v. Sum,m,ers, &c., 119 
Va. 439, 88 S. E. 906." 
In Oom v. Haga'fl,-125 Va., Pages 679-80 (23, 24) where there 
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was involved an express provision for an attorney's fee of 1070 
iu a note, the Court says : 
"What is the proper construction of the obligation in the 
note. in suit on the subject of the attorney's fee? * * * * * 
The proper construction of the provision in the note 
9,;,: under *consideration, therefore, is that the makers and 
indorsers of the note agreed to pay the lawful holder 
thereof such reasonable'' ( underscoring ours) "attorney's fee 
as such holder may actually incur for services of attorney in 
making collection thereof, not exceeding the ten per cent 
maxirnmn stipulated, payment of the note not having been 
made by the former in accordance with their obligation. Such 
an agreement is the same in substance as if it had been to pay 
such reasonable" ( underscoring ours) "attorney's fee for col-
lection actually incurred by the lawfu] f1older of the· note, up 
to but not exceeding 10 per cent of the amount of the debt 
due to the holder of the note, principal and interest, in case 
of nonpayment of the note, as aforesaid, at maturity. The rule 
in this State is, in effect, that such a contract is valid and 
enforceable to the extent of a reasona,ble" ( underscoring ours) 
''attorney's fee, incurred as aforesaid, not exceeding the per-
centage named ~n the note." 
Citing-
Oolley v. Summers-119 Va. 439 
Triplett v. Ba1ik-121 Va. 189 
In Bruce's E{J)'s v. Bibb's Em'{J)-129 Va., at Pages 50, 51, 54, 
involving a case in which Bmce executed a note to Bibb, an 
attorney, fo1• $5,000.00, at the death of the said Bibb, the 
Court says: 
"While it is true that before the relation commences coun-
sel and client may freely make their contracts; subject to the 
same rules as those which govern other men, still after the 
relation commences it is regarded as one of special trust and 
confidence. All dealings between the attorney and client must 
be characterized by the utmost fairness and good faith, and 
transactions between them are closely scrutinized. There are 
cases in which such transactions have been held to be prima 
facie fraudulent, and where it is of advantage to the attorney, 
lte i~ required to show not only that he exercised no undue 
influence, but t]1at he gave his client all the information and 
advice which it would have been his duty to give if 
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1.0* *he himself had not been interested, and that the trans-
action was as beneficial to the client as it would have 
been if the client had been dealing with a ·stranger." (Page 50) 
"Tested by the established rules whic_h, while they may some-
times operate harshly in particular cases, are nevertheless 
based upon sound public policy, approved by high-minded mem-
bers of the 11rofession, and operate for the benefit of the bar 
as well as for the protection of. the public, the contract under 
consideration in this case must be held voidable. This is not 
because any actual fraud can be fairly inferred from the evi-
dence in the record, but because under the scrutiny which a 
court of equity must give to such contracts, it appears that it 
provided for oomvensation to the attorne11 in ea:oess of the f avr 
value of the sen.,ices which are shown to have beeii rendered." 
( underscoring ours} Page 51 ( 4) 
"As we have reached the conclusion that the bond cannot 
be specifically enforced as a contract, we must determine the 
fa·ilr valu~ of the retainer and the services rendered by these 
attorneys to Bruce, taking all of the circumstances into con-
sideration. * * * -i• We must determine, as a matter of 
equity and good conscience ( for the complainant who is seek-
ing the intervention of an equ_ity court must herself do equity)~ 
the amotmt whicli is fairly due by the estate of Bruce to the 
estate of Bibb." ( Pages 54 ( 7) & 55) 
In the Trial Court counsel for Buchanan National Bank 
strongly relied on the case of Umversity of Richmond vs. Stone 
-148 Va. 686-in which there was involved a note for 
$12,000.00 which provided for an attorney's fee of 10% or 
$1,200.00 which the lower court allowed under the existing 
circumstances. No issue in this case was made as to the 
reasonableness of this fee, but the whole issue was whether the 
1.0% attorney's fee was illegal and unenforceable. Even in 
this case the Court, at Page ($91, in quoting from Triplett v. 
Bank, 121 Va. 193, says : 
11 * *"This fee was expressly prqvided for on the face of 
the note, and while there has been some difference of 
opinion, the, question has been settled in tllis State in favor of 
the validity .of such a ·provision, subject always to the power of 
the cowrt, if the fee be ,z1,nreasonable in amount, or uncon8cion-
able, to reduce it." (underscoring ours) 
The validity of the Deed of Trust was nev~r questioned. In 
01·der to realize thereunder it was. only necessary to have the 
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Trustee to advertise and sell the property therein conveyed. 
J·. U. Hyde, Assistant Cashier and Cashier of the Bank since 
1923, was fully conversant with the foreclosure of Deeds of 
Trust, ( Record p. 30) and, in conjunction with ~,. Z. Hyde, 
Trustee, his brother, could by simple advertisement foreclose 
the Deed of Trust .. Aid of counsel in .doing this was not neces-
sary. The property, in fact, was sold by this simple foreclosure 
proceeding. The Bank, however, desired a lien on the vacant 
lot as further security, and consulted its Attorney, Mr. Kohen, 
with references thereto, finally having him to sue out an attach-
ment thereon, ( Record pp. 40, 43) after which the Deed of 
1~rust was foreclosed by simple advertisement (Record p. 41) 
and sold for the sum of $4,650.00 or $467.57 in excess of the 
principal, interest, costs of sale and a Trustee's commission of 
$232.50. ( Record p. 1G) Most of the conferences with Attorney 
Kohen were with reference to getting a lien on the vacant lot. 
He admits that the Bank was secured under the terms of the 
Deed of Trust, and about which there was no question. 
"Q. Most of those conferences, as a matter of fact, were about 
getting a lien on this vacant lot, were they not? 
A. Well, to secure the Bank. 
1.2* .*Q. You knew the Bank was amply secured under this 
Deed of Trust? 
A. Yes, sir. 
Q. And the right method of procedure would be .for Mr. Hyde 
to advertise and sell in accordance with the terms of the Deed 
of Trust? 
A. Yes, sir." 
(Record. p. 48) 
The record fails to disclose that Attorney Kohen created, or 
· in any wise added to, the purchase price of the property under 
the foreclosure of the Deed of Trust, unless his conferences 
with the purchaser, ~afleigh, produced such and of which 
there is no proof. The sale being at public auction, the pur-
chaser, Hafleigh, bought as cheaply as possible. Attorney 
Kohen wrote the advertisement, auctioned the property and 
wrote the deed to the purchaser. Subsequently, Attorney 
Kohen rendered certain services in making a private sale of 
the vacant lot for Mrs. Lewis, who, no doubt, paid him for 
such and received, no doubt, the proceeds of said sale of $200.00. 
The Bank was entitled, under the terms of the Deed of Trust, 
to an attorney's fee for legal services reasonab'/,y necessary in 
the collection of its debt, but we submit not for conferences 
looking to the repairs of the premiBes, ( Record p. 31) since 
--···--· 
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the Bank had no authority under the terms of the Deed of 
~rrust to make such repairs, ( Record p. 59) and we submit 
that no such fee is proper as Attorney Kohen is claiming for 
the other conferences testified to by him which, apparently, 
added nothing to the validity of the lien of the Deed of 
13* Trust *or to the amount received for the property at the 
public auction sale. We want Attorney Kohen paid a 
fair and co:mµ1ensurate fee for those services rendered and 
"reasonably" necessary. The fund of $4,650.00 has already been 
charged with a Trustee's commission of 5% or $232.50, and if, 
in addition, it be further charged with every dime or the bal-
ance ·left of $467.57, there would be a total charge of $700.07 
in converting this security into cash for the benefit of Mr. 
Kohen's client, Buchanan National Bank. Counsel, in our 
opinion, should only ask for and be paid "reasonable'' com-
pensation for the work they do, and no fund should be over-
charged with excessive fees, thereby justifying criticism on the 
part of the public that such fund was ~mhject to such over-
charge. 
We confidently submit that the services of Attorney Kohen 
are of the value of not exceeding $75.00, and that the case 
should be reversed, and this Honorable Court, with the enth-e 
l'ecord before it, and under the l)rovisions of Section 6365 of 
Michie's Code of Virginia, 1936, should decide the same in 
accordance with fairness and justice to all parties litigant. 
Petitioner adopts this, its petition, as its opening brief under 
the provisions of Rules O ( 9) and 14 of this Honorable Co:µrt. 
Your Petitioner, therefore, prays that a writ of error anq 
supersedeas may be awarded to the judgment complained of 
in the foregoing petition; that said judgment may be reviewed 
and reversed; and that this Honorable Court will decide the 
issues of this case in accordance with the rights of the .parties 
litigant. 
Counsel for Petitioner requests the privilege of stating orally 
the reason for reviewing the judgment complained of. 
14* *Copies of this record and })etition were delivered to 
Mr. Philip Kol1eh, Counsel for himself and Buchanan 
National Bank, on this, the 26th day of July, 1941, and notice 
given th3:,t the same would be presented to the Honorable Her-
bert Gregory, Associate Justice of the Supreme Court of Ap-
peals of Virginia. · · 
Respectfully, 
GRAND PIANO COMPANY, INCORPORATED 
JNO.J. ALLEN . 
PO_INDEXTER & POINDEXTER 
Attorneys. 
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We, John J. Allen and E.W. Poindexter, Attorneys practic-
ing in the Supreme Court of Appeals of Virginia, do certify 
that in our opinion the judgment complained of in the fore-
going petition is erroneous and should be reviewed and reversed. 
JNO. J. ALLEN 
Fincastle, Virginia 
POINDEXTER & POINDEXTER 
Roanoke, Virginia 
Uoanoke, Virginia 
July 26, 1.941 
,vrit of error and supersedeas awarded. Bond $300.00. 8/5/41. 
H.B. GREGORY. 
Received August 6, .1941. 
RECORD 
VIRGINIA: 
M. B. W. 
Pleas before the Honorable Earl L. Abbott, Judge of the 
Circuit Court of the County of· Botetourt, Virginia, on the 
nineteenth day of June, one thousand nine hundred and forty-
one, A. D ., 1941. 
GRAND PIANO COMPANY, INCORPORATED 
vs. 
T. A. LEWIS AND MRS. MYRTLE LEWIS 
. Be it remembered that heretofore, to-wit : On the 7th day of 
January, 1941, the plaintiff, Grand Piano Company, Incor-
porated sued out before Mary R. Painter, Trial Justice for the 
County of Botetourt, Virginia, it's writ of attachment against 
the Principal defendants, T. A. Lewis and Mrs. Myrtle Lewis, 
which was duly executed on said principal defendants, by an 
order of publication, duly published in the Fincastle Herald, 
and copies mailed to said prihcipal defendants at their last 
known address, as provided by law, and on the same day filed 
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it's Petition, which attachment and Petition was returnable 
to the 18th day of February, 1941, before the said Trial Justice; 
which petition is in the words and figures following, to-wit: 
To: The Honorable Mary R. Pai11,ter, Trial Justice of Bote-
. tourt Oounty, Virginia: · 
'i/~:our Petitioner, Grand Piano Company, Incorporated, a 
corporation under the laws of the State of Virginia, would re· 
spectfully show unto the Court that T. A. Lewis and 
page 2 ~Mrs. Myrtle· Lewis, partners trading as Lewis Play-
ers, are indebted to your Petitioner in the sum of 
TWO HUNDRED FORTY-FIVE ($245.00) DOLLARS, with 
interest th.ereon from the 28th day of December, 1930, until 
paid, together with an attorney's fee of $5.00 and a collection 
fee of 10%, as all of which the Homestead Exemption is waived, 
which amounts are sums certain which at the least your Peti-
tioner is entitled to or ought to recover from the said T. A. 
Lewis and Mrs. Myrtle Lewis; that the said T. A. Lewis and 
Mrs. Myrtle Lewis are non-residents of the State of Virginia, 
and are residents of and have effects, estate and choses in 
action within the County of Botetourt, State of Virginia, where-
in this action is brought, and especially money, effects and 
choses in action in the hands of F. Z. Hyde, TrQ.Stee, of Buch-
anan, Botetourt County, Virginia, and your Petitioner has 
the right to have an attachment to issue against the said T. A. 
Lewis and Mrs. Myrtle Lewis, Principal Defendants, and F. 
Z. Hyde, Trqstee, Co-defendant, and the same levied upon any 
effects, consisting of money, choses in action, or estate of any 
kind whatsoever, tangible or intangible, belonging to said T. 
A. Lewis and/ or Mrs. Myrtle Lewis, and subject the same to 
the payment of your Petitioner's debt, principal, interest and 
costs, the last known post office address of the said T. A.. 
Lewis and Mrs. Myrtle Lewis being Jeffersonville, Indiana. 
Your Petitioner would further show unto the Court that the 
debt herein sued for has been duly listed and returned for taxa-
tion as by the Statute in such cases made and provided. 
IN CONSIDERATION WHEREOF, your Petitioner prays 
that an attachment may issue against the said T. A.. 
page 3 ~Lewis and Mrs. Myrtle Lewis, Principal Defendants, 
and F. Z. Hyde, Trustee, Co-defendant; that the 
same may be levied upon any money, choses in action, securi-
ties, or property of any kind whatsoever, tangible or intangible, 
the property of the said T. A.. Lewis or Mrs. Myrtle Lewis, and 
especially effects in the hands of said F. Z. Hyde, Trustee, the 
property of said T. A. Lewis or Mrs. Myrtle Lewis, and the 
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same subjected to the payment of your Petitioner's debt, with 
interest, attorney's fee, collection fee and costs, and the costs 
of this proceeding; and that all such other, further and general 
relief may be afforded your Petitioner as the nature of its case 
may require. 
And your Petitioner will ever pray, etc. 
Respectfully, 
GRAND PIANO COMfANY, INCORPORATED 
ByG. R. HASH 
President. 
Subscribed and sworn to by G. R. Hash, President of Grand 
Piano Company, Incorporated, before the undersigned, a No-
tary Public in and for the City of Roanoke and State of Vir-
ginia, this 30th day of December, 1940. 
A. M. CHAPMAN 
{ I was commissioned as A. M. Fore) 
Notary Public. 
My Commission expires Oct. 10, 1943. 
page 4 } ORDER: 
And at another day,to-wit: on the 18th day of February, 
1941, the following order was entered, by the Trial Justice. 
Tl1is day came the Buchanan National Bank and Philip 
Kohen and asked leave of Court to file their petition in this 
proceeding, setting forth in their lletition that they claim the 
property in dispute by virtue of certain liens they had thereon, 
which petitions they asked leave to file, pursuant to Section 
6407 of the Code of Virginia. · · 
Upon consideration of which, it is ordered that the said 
Buchanan· National Bank and Philip Kohen be and they are 
hereby admitted as parties defendant to this proceeding and 
from this time henceforth, they shall be defendants in this 
cause, and they are permitted to file such answers or grounds 
of defense as they see fit. 
page 5 }To the Honorable lllary R. Painter, Judge of said 
Court: 
The undersigned petitioner, would respectfully show unto 
your Honor the following facts, which would entitle him to 
the property in dispute in this proceeding. 
That one Myrtle Lewis was the owner of certain real estate 
in Botetourt County, Virginia, on which property the Bttch-
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anan National Bank h,eld a certain deed of trust dated the 
7th day of August, 1930, and which deed of trust is duly re-
corded in the Clerk's Office of the Circuit Court of Botetourt 
County, Virginia, in Trust Deed Book "L" at page 4:05; this 
deed of trust was made and signed by T. A. Lewis and Myrtle 
Lewis, and was given· by them to secure the Buchanan National 
Bank the payment of the sum of $3500.00 evidenced by acer-
tain note by the said T. A. Lewis and Myrtle Lewis. The afore-
said note provided for a collection fee of fifteen per cent in 
case the same was placed in the hands of an attorney for col-
lection, which collection fee was fa addition to the principal 
amount of the note. The said Myrtle Lewis and T. A. Lewis 
defaulted in the payment of the said note and the said note 
was placed in the hands of Philip Kohen, Attorney, for cqllec-
tion. After efforts were made to collect the note, it 
page 6 ~was decided to enforce collections of the same by a 
foreclosure under said deed of trust. F. Z. Hy.(le was 
Trustee in said deed of trust and he was requested to sell the 
l'eal estate secured by said deed of trust as aforesaid, and said 
'l'rustee advertised the said property for sale and sold the same 
at public auction to the highest bidder in accordance with the 
terms of the said deed of trust on the 30th day of December, 
194:0. Philip Kohen acted as attorney for the Buchanan Na-
tional Bank in all of its efforts to collect the said note from 
tile said T. A. Lewis and Myrtle Lewis, and in all of its efforts 
to collect the same under said deed of trust. 
At the Trustee's sale of sai<J real estate, on the date afore-
said the property was knocked out to N. B. Ha:fleigh at the 
price of $4650.00, he being the last and h_ighest bidder for the 
said property and said Hafleigh thereu1lon paid to said trustee 
the said entire purchase price in cash. The said property did 
not bring enough money to pay the said debt so secured to the 
said bank in full together with interest, costs, taxes and the 
trustee's commission and the attorney's fee of fifteen per cent, 
but lacked the sum of $. . . . . . . . . . . . to do so. Said bank and 
Philip Kohen claim that they have a lien upon the balance of 
the funds in the hands of the said trustee at the time the attach-
ment was served upon said trustee, and the bank therefore 
paid the said Philip Kohen his attorney's fee of fifteen per 
cent, lacking the sum of $ ..........•. in so doing, and debited 
the account of the said trustee to the extent ·of the amount of 
money in the hands of the said trustee at the time afore-
said. Based upon he aforesaid facts, the undersigned 
page 7 }petitioner claims the funds in dispute in this case by 
virtue of its lien thereon, and the undersigned re-
spectfully prays that the_ funds involved in this cause may be 
Grand Piano Co., Inc. v. T. A. Lewis, et als. 15 
adjudged and ordered to belong to the said bank and Philip 
Kohen and that this petitioner may be dismissed with its pro-
per costs in this behalf expended. Petitioner therefore asks that 
it be made a party defendant to this proceeding in attachment, 
claiming an interest and lien on the funds involved. 
Philip ~ohen, p. d. 
BUCHANAN NATIONAL BANK 
By Counsel 
To the Honorable .1.l'lar.lJ R. Pa,mter, Jit<Zge of said Oourt: 
The undersigned petitioner, would respectfully show unto 
your Honor the following facts, which would entitle him to the 
property in dispute in this proceeding. 
page 8 ~ That one Myrtle Lewis was the owner of certain 
real estate in Botetourt County, Virginia, on which 
pl'operty the Buchanan National Bank held a certain deed of 
trust dated the 7th day of August, 1930, and which deed of 
trust is duly recorded in the Clerk's Office of the Circuit Court 
of Botetourt County, Virginia, in Trust Deed Book "L" at 
page 405; this deed of trust was made and signed by T. A-
Lewis and l\'Iyrtle Lewis, and was given by them to secure 
the Buchanan National Bank the payment of the sum · of 
$3500.00 evidenced by a certain note made by the said T. A. 
Lewis and Myrtle Lewis. The aforesaid note provided for a 
collection fee of fifteen per cent in case the same was placed 
in the hands of an attorney for collection, which collection fee 
was in addition to the principal amount of the note. The said 
Myrtle Lewis and T. A Lewis defaulted in the payment of the 
said. note and the said note :was placed in the hands of Philip 
Kohen, Attorney, for collection. -;After efforts were made to 
collect the note, it was decided to enforce collection of the 
same by a foreclosure under said deed of trust. F. Z. Hyde 
was Trustee in said deed of trust aforesaid, and said Trustee 
advertised the said property for sale and sold the same at pub-
lic auction to the highest bidder in accordance with the terms 
of the said deed of trust on the 30th day of December, 1940. 
Philip Kohen acted as attorney for the Buchanan National 
Bank in all of its efforts to collect the ~aid note from the said 
T. A. Lewis and Myrtle Lewis, and in all of its efforts 
page 9 }to collect the same under said deed of t1·ust. 
At tl1e trustee's sale of said real estate, on the 
date aforesaid, the property was knocked out to N. B. Hafleigh 
at -the price of $4650.00, he being the last and highest bidder 
for the said property and said Hafleigh thereupon paid to 
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said trustee the said entire purchase price in cash. The said 
property did not bring enough money to pay the said debt so 
secured to the said hank in full together with interest, costs, 
taxes and the trustee's commission and the attorney's fee of 
fifteen per cent, but lacked the sum of $ ............ to do so. 
Said bank and Philip Kohen claim that they have a lien upon 
the balance of the funds in the hands· of the said trustee at the 
time the attachment was served upon said trustee, and the 
bank therefore paid the said Philip Kohen his attorney's fee 
of fifteen per cent, lacking the sum of $. . . . . . . . . . . . in so 
doing, and debited the account of the said trustee to the extent 
of the amount of money in the hands of the said trustee at the 
time afor~said. Based upon the aforesaid facts, the undersigned 
pditioner claims the funds in dispute in this case by virtue of 
its lien thereon, and the undersigned respectfully prays that· 
the funds involved in this cause may be adjudged and ordered 
to belong to the said bank and Philip· Kohen and that this 
· petitioner may be dismissed with its proper costs in this be-
half expended. Petitioner t~erefore asks that it be made a 
party defendant to .this proceeding in attachment, claiming 
an interest and lien on the funds involved. 
PHILIP KOHEN. 
page 10 ~ PLEA OF BUCHANAN NATIONAL BANK 
1. The undersigned defendant comes and says that the sup-
posed cause of action in the petition mentioned is founcled 
upon a written contract and that the same would not accrue 
to the said plaintiff at any time within 10 years next before 
the commencement of this action, in manner and form as the 
saicl plaintiff hath complained against him. And this the said 
defendant is ready to verify. Therefore defendant answers and 
says that the plaintiff's.claim is barred by the statute of limita-
tions. 
2. Defendant further alleges that plaintiff claim should not 
be allowed against Mrs. Myrtle Lewis, due to the fact that 
said Mrs. Myrtle Lewis owes the plaintiff nothing; that she 
never made any contract with plaintiff and hence the said Mrs. 
l\fyrtle Lewis owes the plaintiff nothing. 
3. The undersigned comes and says that it is the owner of 
the funds attached in this proceeding by virtue of a lien under 
a certain deed of trust dated August 7, 1930, recorded in the 
Clerk's Office of the Circuit Court of Botetourt County, Va., 
in trust deed book No. L, page 405, and in accordance with note 
and agreement in said note which note is secured by said deed 
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of trust, all of which will be in particular be introduced in the 
evidence in this case. 
BUCHANAN NATIONAL BANK, BUCHANAN, VA. 
By J. U. Hyde, Cashier. 
page 11 ~ Subscribed and sworn to before me by J. U. Hyde1 
Cashier of the Buchanan National Bank. 
This the 18th day of February, 1941. 
U. H. HYDE, JR. 
Notary Public for Botetourt County. 
My Commiss7ion expires July 15th, 1942. PLEA OF PHILIP KOHEN 
1. The undersigned defendant comes and says that the 
supposed cause of action in the petition mentioned is founded 
upon a written contract and that the same would not accrue 
to the said plaintiff at any time within 10 years next before 
the commencement of this action, in manner and form as the 
suid plaintiff hath complained against him. And this the said 
defendant is ready to verify. Therefore defendant answers and 
says that the plaintiff's claim is barred by the statute of limita-
tions. · 
.2. Defendant further alleges that plaintiff claim should not 
be allowed against Mrs. Myrtle Lewis, due to the fact that said 
Mrs. Myrtle Lewis owes the plaintiff nothing; that she never 
made any contract with plaintiff and hence the said Mrs. Myrtle 
Lewis owes the plaintiff nothing. 
page 12 ~ 3. The undersigned comes and says that it is the 
owner of the funds attached in. this proceeding by 
virtue of a lien under a certain deed of trust dated August 7, 
1930, recorded in the Clerk's Office of the Circuit Court of 
Botetourt County, Va., in trust deed book No. L, page 4.05, 
and in accordance with note and agreement in said note which 
note is secured by said deed of trust, all of which will be in 
particular be introduced in the evidence in this case. 
PHILIP KOHEN. 
Subscribed and sworn to before me by Philip Kohen. 
This the 18th day of February, 1941. 
U. H. HYDE, JR. 
1~ 8uvrcme Com·t of Appeals of Virginia 
Notary Public for Botetourt County, Va. 
My Commission expires July 15th, 1942. 
ORDER: 
And at another day, to-wit: on the 12th day of March, 1941; 
the following order was entered, by the Trial Justice. 
T11is day came the plaintiff, by its attorney, and the Buch-
anan National Bank, by its attorney, and Philip Kohen, in 
person; there being no appearance for any of the other defend-
ants; both the Buchanan National Bank and Philip Kohen, 
with leave of court, filed their petitions herein disputing the 
validity of the plaintiff's claim and attachment, and 
page 13 ~stating a claim to the property attached by the Sher-
iff of this county by virtue of the attachment issued 
in this cause ; and all parties to this proceedings waived security 
for costs of each and every other party ; 
And thereupon the Court proceeded to try the issues joined, 
and upon the issues joined tne court finds that the Buchanan· 
National Bank and r•hilip Kohen have no claim upon the 
property attached, by lien or otherwise; and that the property 
attached is not the property of the said Buchanan National 
Bank nor Philip Kohen. 
And it further appearing to the court that the principal 
defendants, T. A. Lewis and Myrtle Lewis, have not appeared 
in this ca use nor been served by personal process, the only 
proce~s issued in this matter being an order of publication 
against said principal defendants, it is ordered that the de-
fondant Myrtle Lewis is indebted to the plaintiff, the Grand 
Piano Company, in the sum of $245.ffO as set forth in the 
petition in this cause, with interest on the same from the 28th 
day of December, 1930, with costs of $15.25 and $5.00 atty. fee 
and 10% coll. fee. And inasmuch as the sum of money due 
from the said F. Z: Hyde, Trustee, to the said Myrtle Lewis, 
is sufficient, or almost sufficient, to satisfy the debt, interest 
and costs recovered against the said Myrtle Lewis, it is further 
considered, upon the said plaintiff giving boncl as required. by 
Jaw-if such bond is· required-that the said F. Z. Hyde, 
Trustee, out of the money so due from him, pay to the plaintiff 
the whole amount of money which he has in his hands, 
page 14 ~or so much thereof as shall be sufficient to satisfy 
the debt, interest and costs so recovered against the 
said Myrtle Lewis by the said Grand Piano Company-after 
reserving in his hands a sufficient amount to pay the costs of 
tl1e settlement of his accounts as trustee. 
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NOTICE OF APPEAL TO CIRCUIT COURT: 
And upon application of defendants an appeal is allowed 
them to the Circuit Court of Botetourt County, Virginia. And 
this day Philip Kohen with J. U. Hyde, Surety and Buchanan 
National Bank with Philip Kohen as its surety entered into 
bond for the payment of such judgment as may be rendered 
against the appellant by the Circuit Court of Botetourt County. 
Buchanan N at'l Bank 
By: J. U. Hyde, Cashier 
Philip Kohen, Surety 
Philip Kohen, Principal 
J. U. Hyde, Surety . 
.1\'Iarch 13, 1941. 
MARY R. PAINTER 
Trjal Justice. 
page 15 r BILL OF EXCEPTIONS NO. 1 
BE IT REl\IEMBERED that upon the trial of this case the 
1,laintiff and the defendants, to maintain the issues on their 
parts respectively introduced the following evidence: 
F. Z. HYDE, for Plaintiff 
Examined by Mr. Allen: 
Q. Mr. Hyde, I believe you were named as Trustee in a cer-
tain Deed of Trust between T. A. Lewis and Myrtle Lewis, his 
wife, given in trust to secure the Buchanan National Bank a 
certain note, both of which papers I hand you. Those are the 
papers Mr. Kohen filed in the Court proceedings. Is that cor-
rect? 
A. Yes, sir. 
Q. Mr. Hyde, pursuant to the terms of the Deed of Trust, 
did you sell the property conveyed? 
A. Yes, sir. 
Q. You advertised the property for sale? 
A. Yes, sir. 
Q. Did you, as Trustee, foreclose the property? 
A. Yes, sir. 
Q. Did you draw up the deed to the purchaser? 
A. No, sir. 
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Q. The deed was presented to you, and you signed it and 
acknowledged it and gave it to the purchaser? 
A. Yes, sir. · 
page 16 ~ Q. And the property, I believe, brought $4:,650.00? 
A. Yes, sir. 
Q. .And taxes on it amounted to $100. 71? 
A. Yes, sir. 
Q·. Advertisement of the property was $11.50? 
A. Yes, sir. 
Q. Principal amount of the mortgage was $3,500.00?. 
A. Yes, sir. 
Q. The interest on the note was $330. 75-is that what you 
would say? 
A. Yes, sir. 
Q. 5% commissions to you, as Trustee,· $232~50? 
A. Yes, sir. 
Q. Revenue stamp $5.50? 
A. Yes, sir. 
Q. Two months' fire insurance on the property $1.47? 
A. Yes, sir. 
Q. And the balance left if you have not checked it out your· 
self? 
A. No, sir. 
Q. Are they all of the expenses you know of? 
A. Yes, sir. 
Q. ]\fr. Hyde, at the time that the attachment was served 
upon you, were the funds in your hands so far as you know? 
A. Yes, sir; they were to my credit, as Trustee, in the bank. 
Q. Have you yet checked those funds out? 
A. No, sir; I was asked for a check, but could not give it on 
account of the attachment. 
page 17 ~ Q. Have you employed any attorney to represent 
you in this matter? 
A. No, sir. 
Q. In other words, you put the money in bank, and when 
the Court gives you an order how to pay it out you will comply 
with the same? 
A. Yes, sir. 
Q. It is in the Buchanan National Bank in your· name as 
Trustee? 
A. Yes, sir. 
Q. Do you authorize the stenographer to sign your name to 
this depositi~n? 
A. Yes, sir. 
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Witness stands aside. 
J. W. JOHNSON, for Plaintiff 
Examined by Mr. Allen : 
Q. Mr. Johnson, please state to the Court your position with 
the Grand Piano Company. 
A. I am Credit or Sales Manager. 
Q. In the pa11ers in this case is filed a petition for ·attach-
ment, alleging that the Grand Piano Company and the Lewis 
Players signed a contract of conditional sale, whereby. the 
Lewis Players purchased a piano from the Grand Piano Com-
pany, in accordance with the terms .of this conditional sales 
contract, for $260.00-$15.00 cash, and one J. W. Johnson wit-
nessed it. Was that you? 
A. Yes, sir. 
By Mr. Allen : I here offer in evidence the contract in ques-
tion, dated November 28, 1930, marked "Plaintiff's Exhibit 
No. 1" and as a part of your evidence in this case. 
page 18 ~ Q. Was this signed in your presence, Mr. Johnson? 
A. Yes, sir. 
Q. This is signed "Lewis Players" and underneath "F. A. 
W." Please state to the Court who were present. 
A. Mrs. Lewis, Mr. Lewis and Mr. Williams. 
Q. What relation was Mr. ,villiams to Mr. Lewis? 
A. I am under the impression brother-in-law. 
Q. Did you know Mr. or Mrs. Lewis or any of these people 
prior to that time? 
A. Oh, yes. 
Q. Had you sold them any other articles at any time? 
A. Yes, sir. 
Q. Who were the Lewis Players? 
A. They were a company of show people, as well as I could 
describe it. 
Q. They were a company of show people. Where ·did they 
live at that time? 
A. At that time I believe they lived in Buchanan. 
Q. Have they since moved away from there? 
A. Yes, sir. 
Q. And you say that the Lewis Players were Mr. and Mrs. 
Lewis and her brother, and they had a roving show? 
A. I guess that is what you would call it. 
Q. And what kind of piano was this? 
A. A small piano that they used in the business. 
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Q. What would you call it? 
A. Used for their show business. 
Q. And you sold this piano to Mr. and Mrs. Lewis at that 
time? 
page 19 ~ A. Yes, sir. 
Q. And had you sold them some other articles? 
A. Yes, sir. 
Q. And did they pay for them? 
A. Yes, sir. 
Q. And you sold this to all of these people? 
A. Yes, sir, the three of them. 
Q. .And it was your understanding that all of them were 
bound by it? 
A. Yes, sir. 
Q. Lewis Players were all going to work and pay for it? 
A. Yes, sir. 
Q. Now, Mr. Johnson, the contract shows that the original 
amount was $260.00, with a $15.00 cash payment, and you 
have sued for 245.00, with interest thereon from the 28th day 
of January, 1930, $5.00 attorney's fee and 10% collection fee. 
Was that the amount due on the same? 
A. They are the terms of the contract. 
Q. No other credit on it? 
A. No, sir. 
Q. And they are due that amount? 
A. Yes, sir. 
Q. They were away from here for a number of years? 
A. Yes, sir. 
Q. And to the best of your information and belief, they were 
non-residents, and still are? · 
A. Yes, sir. 
page 20 ~ Q. In fact, you have been trying to find them for. 
a nun1ber of years? 
A. Yes, sir, I have. 
Q. And you are familiar with the books of the Grand Piano 
Company and that amount is due your Company? 
A. Yes, sir. 
Q. Did they represent to you that they were a corporation 
when they negotiated for this piano? 
A. No, they did not. 
Q. And they signed as individuals, and in obtaining the con-
ditional sales contract to whom did you extend credit? 
A. I extended credit to all of them-they all took it together, 
the three same as one. 
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Q. And all credited? 
A. Yes, sir. 
Q. And the sale of the piano was to all of them? 
A. Yes, sir. 
Q. To them as individuals? 
A. Yes, sir. 
Q. Take the witness. 
CROSS-EXAMINATION 
By Mr. Kohen: 
Q. This contract you are suing on was made way back in 
1930? 
A. Yes, sir. 
Q. Over ten years ago? 
A. Yes, sir. 
page21 r Q. And you are now suing on it? 
A. Have been trying to find them and could not 
locate them. 
Q. Now, at the time this piano was bought you say there 
were three people in your store-Mrs. Lewis, Mr. Lewis and 
a fellow by the name of Williams. 
A. That is right. 
Q. And who did the talking-who bought the piano? 
A. One did just about as much talking as the other. What 
you might say inseparable, when one came in to buy, all three 
came together. 
Q. Now, I did not quite understand you about what you 
said, whether or not you said you knew they were a corporation 
or not. 
A. Did not know. 
Q. Now, the basis of this suit of yours is this contract that 
was signed by them-that is just what you are suing on-that 
is correct? 
A. Yes, sir. 
Q. The note, together with the conditional sales contract? 
A. That is right 
Q. Now, this note is for $260.00 principal amount. At the 
time of the purchase $15.00 was paid in cash which left a 
balance due on the note of $245.00-that is correct? 
A. Yes, sir. 
Q. Now, since the making of this note-bond if you want 
to call it, under seal-has any amount of cash been paid to 
your corporation? 
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pag~ 22 ~ A. No, sir. 
Q. Nothing has been paid at all? 
A. No, sir. 
Q. Did you ever get the piano back under the conditional 
sales contract? 
A. Could not locate it. 
Q.- Now, this note or bond and contract together is signed 
'·Grand Piano Company, Incorporated," by some Mr. Hash. 
· This note or bond is further signed, by the purchasers-"Lewis 
Players"-and under that-"F. A. W." Now, "F. A. W." is 
P. A. Williams, is it not? 
A. Yes, sir. 
Q. And signed "P.A. ·w." and above that "Lewis Players"? 
A. Yes, sir. 
Q. Now, Mr. Johnson, you say you negotiated this deal? 
A. Yes, sir. 
Q. Present when this note was signed? 
A. Yes, sir. 
Q. Now, Mr. Johnson, if you wanted to hold Mrs. Lewis 
who owned this property that was sold under this Deed of 
Trust-how long have you been in business? . 
A. Been with my firm thirty years. 
Q. You knew how people signed notes? 
A. Yes, sir. 
Q. If you wanted to hold Mrs. Myrtle Lewis, why did you 
not get her to sign? 
A. They had signed before like that. 
page 23 ~ Q. Why did you. let them sign "Lewis Players" 
instead of holding all three-been in business thirty 
years you should know when you want to hold them liable you 
should get them all to sign? 
A. Yes, sir. 
Q. Why did you not get Mr. Lewis and Mrs. Myrtle Lewis 
and Mr. F. A. Williams to sign their names to this bond if 
your corporation wanted to hold any one of them individually 
liable. 
A. Well, as I stated before, I did not think it necessary-
I knew them personally, had been before and signed that way 
and paid and I had no occasion to have them sign any other 
way. 
Q. Mr. Johnson, you did not know whether it is a corporation 
or not? 
A. No, sir. 
Q. Did you know wheth~r it was a partnership? 
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A. Nothing except what they told me, had no occasion to 
ask them. 
Q. Now, of course, I do not suppose you know that your 
petition alleges that T. A. Lewis and Mrs. Myrtle Lewis, part-
ners trading as Lewis Players, are indebted to your firm in the 
sum of $245.00, with interest thereon from the 28th day of 
December, 1930, until paid, and 10% collection fee and $5.00 
attorney's fee. In the petition that is what your firm is suing 
for, and that they are non-residents? 
A. Yes, sir. 
Q. Do you authorize the stenographer to sign your name to 
this deposition? 
A. Yes, sir. 
Witness stands aside. 
page 24 r By Mr. Kohen: I wish to introduce in evidence a 
Certificate from the State Corporation Commission, 
showing that the Lewis Players was a corporation. 
By Mr. Poindexter: We certainly object to this being intro-
duced in evidence. It is nothing but a certificate from the State 
Corporation Commission under State laws of Virginia. Here 
is a contract introduced in evidence signed "Lewis Players" 
and nowhere indicates it is a corporation, not the slightest 
trace of evidence that it is a corporation. Credit was extended 
to them as individuals. We object to the introdu~tion of this 
evidence. 
By the Court : The Court accepts the evidence, and will pass 
on it a little later on. 
J. U. Hyde, for Defendants. 
Examined by Mr. Kohen: 
Q. Mr. Hyde, you are Cashier of the Buchanan National 
Bank, are you not? 
A. Yes, sir. 
Q. Default was made in the payment of this $3,500.00 note 
signed by Myrtle Lewis and T. A. Lewis, was it not? 
A. Yes, sir. . 
Q. That note was secured by a certain Deed. of Trust-is 
that right? · 
A. Yes, sir. 
page 25 r Q. How long was that note in default before you, 
as Cashier of the Bank, Mr. Hyde, took any action on 
it? 
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A. I think it was July, 1939. 
Q. Did you as Cashier, not know that this note provides for 
a 15% attorney's fee-does it not? · 
A. Yes, sir. 
Q. And the note further states that "if default be made in 
the payment of this obligation and if the claim be placed in 
the hands of an attorney for collection, we, the makers and 
endorsers, agree to pay 15% additional as attorney's fee"-
that is correct? 
A. Yes, sir. . 
Q. ·Did you place this note in my hands for collection, Mr. 
Hyde? 
A. Yes, sir; may I amend that by ~aying through my Board 
of Directors. 
By Mr. Allen: We object to the amendment of the answer-
that has nothing to do with the evidence. 
Q. The Board of Directors authorized you to place this note 
in my hands for collection? 
A. Yes, sir. 
Q. Did you do so? 
A. Yes, sir. 
Q. Do you know that off and on you and I discussed this 
matter and I advised as to the best way to proceed with the 
matter-for what length of time would you say? 
A. I could not say positively-about July, 1939. 
page 26 r Q. And that continued to the date of the sale? 
A. That is right. 
Q. Off and on with discussions? 
A. That is right. 
Q. What took place-tell the. Court what took place-what 
were we discussing? . 
A. The Board of Directors objected to-those two red marks 
were placed there by the hank examiner. 
Q. "What were you and I discussing about it? 
A. The Board of Directors llad been intimating that the 
house needed repairs, that the woodwork needed replacing ann 
painting to · a certain extent. 
Q. Well, what were you and I thinking and talking about? 
A. If we could not contact the makers of the note, whether 
when it did come to public auction it would bring a sum suffi-
cient to pay the note, were afraid if it went to public auction, 
with the property depreciating, the property would not bring 
the amount of the note and interest and amount of costs. 
Q. I will ask you if they had to bid up to $4,000.00, with 
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interest, and we were discussing that the property probably 
would not bring enough to pay the Bank and there would be 
nothing left to collect this residue? 
A. Yes, sir. 
Q. Did Mrs. Lewis have a lot up there that was not encum-
bered by a Deed of Trust? 
A. That was when we first started discussing the matter. 
We thought the Deed of Trust might not cover enough funds: 
to take care of our obligation and we wanted to get. 
page 27 ~an attachment on the lot. 
Q. Tell me whether or not I brought a separate· 
attachment suit in this Court, separate and apart from this: · 
proceeding, to tie up that lot so there would be enough money,. 
if possible, to cover the Bank's debt. 
A. Yes, sir. 
Q. Brought a separate attachment proceeding? 
A. Yes, sir. 
Q. So you think that you and I talked about this matter 
from about July, 1939, to the date of the sale, which was in 
December, the last part of December, 1940? 
A. Approximately one year and a half. 
Q. Now, the property was finally sold by the Trustee the 
latter part of December, 1940, is that correct? 
A. Yes, sir. . 
Q. How much did the property bring? 
A. $4,650.00. 
Q. The Trustee, Mr. F. Z. Hyde, is your brother, is he not? 
A. Yes, sir. 
Q. This money was put in the Bank, deposited by said 
Trustee? 
A. Yes, sir. 
Q. Now, at the time were any attachment papers ever served 
on your Bank? 
A. No, sir. 
Q. vYere any attachment papers served on the Trustee? 
A. Yes, sir. 
Q. Now, at the time of the service of the attach-
page 28 ~ment on the Trustee, had everybody been paid except 
myself, except probably a little insurance premium? 
A. That is what I would say-the sum of about $1.02 was 
due for insurance. . 
Q. And I had not been by to collect my fee, had I? 
A. No, sir. 
Q. This sale was after Christmas, was it not? 
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A. Yes, sir; January 3rd, I believe. 
Q. The 30th day of December, 1940, was the date of the sale. 
A. We wanted to close the books in that year. 
Q. Does not the Sheriff's return show that just a little over 
a week-it was on the 7th day of January-th~ Grand Piano 
Company, through their attorneys, served the attachment 
papers on the Trustee? 
A. Yes, sir. 
Q. Now, Mr. Hyde, ·as Cashier of the Buchanan National 
Bank, did I, after that attachment was served on Mr. Hyde, 
talk to you with reference to paying me my attorney's fee? 
A. Yes, sir. 
Q. Did you and I discuss_:.._ I asked you whether or not any 
papers of any kind had been served on the Bank, did I not? 
A. Yes, sir. 
Q. And you told me they had not-no order of Court or 
decrees? 
A. Yes, sir. 
Q. Did you and I discuss whether or not it would be proper 
that you, as Cashier of the bank, debit that amount in bank 
and pay me? 
page 29 ~ By Mr. Allen: Objected to as immaterial, and I 
object to the answering of that question. 
By the Court : Objection sustained. 
Q. Did you take up with Mrs. Lewis that ·you had sold this 
property? 
A. Yes, sir. 
Q. Did you render her an itemized statement showing where 
,every dollar went to? · 
By Mr. Allen: Objected to. The purpose of that question is 
to find out whether or not Mrs. Lewis objected to paying the · 
attorney's fee. 
By the Court : Objection sustained. 
Q. Mr. Ryde, is this a deposit slip showing the amount oi 
money that your Bank paid to me as Attorney? 
By Mr. Poindexter: We object to that. This attachment was 
served on the 7th day of January, 1941.' That, your Honor, fixes 
the legal rights of the parties as of that date. Now, he is asking 
this witness if he did not pay to him on February 11th-a 
month and four days later-a certain amount to him as Attor-
ney. 
CROSS-EXAMINATION 
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By Mr. Allen: 
Q. Mr. Hyde, how long have you been Cashier of 
page 30 ~the Buchanan National Bank? 
A. Since February, 1936. 
Q. How much of that time-what position did you hold? 
A. Assistant Cashier. 
Q. And how long were you Assistant Cashier? 
A. Since 1923. 
Q. Prior :to 1923 were you employed by the Bank in any capa-
city? 
A. Prior to the years 1923 I served as Assistant Cashier for 
a couple of years. 
Q. Now, Mr. Hyde, since 1923 the Buchanan National 
Rank has foreclosed quite a few Deeds of Trust, has it not? 
· A. I do not exactly know what you mean by "quite a 
few." I do not like to make a statement that will give the 
Bank a bad reputation. 
Q. You are familiar and you know that in this kind of 
procedure you have certain expenses for Trustee's commissions 
and for advertising costs and that kind of thing? 
A. Yes, sir. 
Q. Now, Mr. Hyde, during the last eighteen years you-have 
l1ad some experience in this kind of matters. Have you or 
your attorney, Mr. Kohen ever been able to figure out a cheaper 
or more ~xpedient way of collecting notes secured by a Deed 
of Trust than by having the Trustee make the sale under the 
terms of the Deed . of Trust? 
A. This particular case has been a different kind of case 
from the other cases we had, this debtor being a non-resi-
dent. · 
1,age 31 ~ Q. Mr. Hyde, is this the.only way that this case is 
different from other cases, that is the makers of the 
note being non-residents? 
A. I do not recall any exceptions to it. 
Q. Do you have any idea, Mr. Hyde, as to h_ow many times 
you discussed this with Mr. Kohen? 
4-. I would say not less tlian twenty-five, . thirty or possibly 
forty times. 
Q. About twenty-five, thirty or forty times. Well, was 
your conclusion each time the same as it was the tinie before? 
What was the idea of all these conferences about this thing? 
A. I think I said before that the property needed repairs, 
and if we could we would rather just have a sale of other 
property if we could. 
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Q. Under the Deed of Trust? 
A. Well, yes, sir, have the property repaired and sell it. 
They had permanently left Buchanan, and we were inter-
ested in having some one who was permanently in Buchanan 
buy the same. 
Q. Where were they? 
A. They had a mailing address at Richmond but when 
the papers were sent coulcl not be served. 
Q. Do you know where they were? 
A. Left town. 
Q. Did you ever write to Richmond about this debt to 
the owners?. 
A. Yes, sir, it was in July. 
Q. Did they answer that? 
A. Yes, Mrs. Lewis answered our letter. 
page 32 ,r Q. When was that-in 1939? 
A. Yes, sir. 
Q. What did she say? 
A. Did not particularly need repairs. 
Q. Did you ask her in that letter about making some 
disposition of the note, taking care of it? 
A. Told her the note was past due and the property had 
to have some repairs-she said her father had died and she 
was on the road. 
Q. "What did she say about taking care of the note? 
A. Said she had been sick since back in July and was unable 
to pay anything and for me to ask him to do the best I could 
with the property. 
Q. Said she was unable to pay anything on the note and 
for you to do the best you could? 
A. Yes, sir. 
Q. In July, 1939? 
A. Yes, sir. 
Q. Now, Mr. Hyde, was it that you had to pay a lien, what 
was the best you could do, what was the best you could do with 
it when she said she could not pay it? 
A. Went back to my attorney about this other lien. She 
wrote to me in this letter that she had this lot not in the 
Deed of Trust, wanted to know if I could sell it. I consulted 
with Mr. Kohen. 
Q. She wanted you to sell the other lot? 
A. Yes, sir. 
Q. After that statement of hers did you ever get 
page 33 ~ Mrs. Lewis to sign a Power of Attorney to sell that 
lot? 
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A. No, sir. 
Q~ Did not do that in 1939? 
A. No, sir. 
Q. Instead of that your Attorney advised you to file an 
attachment? 
A. Yes, sir. 
Q. And he sued out the attachment? 
A. Yes, sir. 
Q. And what happened to that case? 
A. I think judgment was issued, but execution could not 
be served, could not find a mailing address. 
Q. And the same was djsmissed? 
A. Do not know. 
Q. Never got any benefit out of it? 
A. No, sir. 
Q. When was that done-when was that attachment sued 
out, approximately? 
A. About a year later-about six months ago. 
Q. How many times have you consulted your Attorney since 
that· attachment was sued out? 
A. I expect ten or twelve times. 
Q. Since that time? 
A. That is right. 
Q. And that attachment-what was the result of all those 
conferences? Was it not that you expected your Attorney 
to foreclose under the Deed of Trust? 
A. Yes, sir. 
page 34 ~ Q. And it took a dozen conferences? 
A. I would not say I did-
Q. And had with Mr. Kohen a dozen conferences about 
foreclosure under the Deed of Trust? 
A. No, sir. 
Q. What other matters were discussed then? 
A. Bankruptcy, suggested bankruptcy. 
Q. Who suggested bankruptcy Mr. Hyde on a definitely 
secured note? 
A. If you worked in the bank as long as I have, every 
note could be looked upon as a prospecthre bankrupt note. 
A. The Lewises had not gone into bankruptcy, had they? 
A. No, sir. · 
Q. Were you considering putting the Lewises in bank-
ruptcy? 
A. No, sir; I was trying to get a lien-an extra lien on 
the lot. 
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Q. Did you not have a lien on the lot? 
A. Not on the extra lot. 
Q. Did your lawyer ever :find a way of doing it, of putting 
a lien on this extra lot not covered by the Deed of Trust? 
A.. Yes, sir. 
Q. How? 
A. Sold it. 
Q. By foreclosure of the lien? 
A.. By executing a deed. 
Q. No, you sold those lots by the consent of Mrs. Lewis, 
djd you not? · 
A. That lot. 
page 35 r Q. You sold it at Mrs. Lewis' request? 
A. That particular lot. 
Q. But your attorney never did bring those lots under the 
Hen of this Deed of Trust? · 
A. Never was able to do that-that was really the matter 
up for discussion. · · 
Q. So you sold those l~ts by virtue of Mrs. Lewis giving a 
deed to them-she sold them? 
A. The vacant lot, one lot. 
Q. That lot then-that was sold by virtue of Mrs. Lewis 
signing the deed to it, was it not? 
.A:. Yes, sir. 
Q. And he never did recover for any lien of a debt due the 
Bank? 
A. N~~~ . 
Q. You sold this property under the Deed of Trust. Did the 
need of Trust pay up the Bank-all debts that the Lewises 
owed? 
A. It did-did not include any attorney's fee. 
Q. They paid out this note? 
A. They paid the principal of the note and interest. 
Q. Did the Lewises owe you any other money? 
A. No other, except the question of the attorney's fee. 
Q. Did not .owe any other note? 
A. Did not owe the Bank any other-there was a little item 
of insurance. 
Q. At the time you were discussing this Deed of Trust ·~ 
it not a fact that you discussed with Mr. Kohen the possibility 
of getting a bidder on the property under the Deed of Trust 
sale? Did you discuss that with him? 
page 36 ~ A. Yes ,sir. 
Q. Did you ever gt any bidders on it by virtue of 
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your conferences with Mr. Kohen--did you ever get anybody to 
Lid on the property? 
A. Yes, sir. 
Q. Whom? 
A. N. B. Hafleigh. 
Q. Did Mr. Hafleigh, prior to the sale,· ever agree to pay as 
· much as $1,500.00 for it? 
A. Yes sir. · 
Q. Did he ever agree to pay as much as $3,500.00? . 
A.· He agreed to pay $3,500.00 for it, but did not include 
interest, but agreed to pay $3,500.00 for it. 
Q. In other words, you tried at a private sale to get Mr. 
H.afl.eigh to agree to pay $3,500.00 for it? 
A. He agreed that he would buy "the property from the Bank 
for $3,500.00, and the understanding was that we would have 
to get possession of the extra lot. . 
Q. That is as far as you could get him to go up on it? 
A. At that time. Mr. Gerald Hafleigh, his son, consulted with 
Mr. Kohen one night. 
Q. The question was that ·was as far as you were able to get 
Mr. Hafl.eigh to bid on the property-$3,500.00? · 
A. Later, through his son, ·said that he would pay $3500.00 
for the property and $250.00 for the extra lot, making 
$3,750.00. 
page 37 ~ Q. But you were never able to get Mr. Hafl.eigh to 
offer you more th.an $3,500.00 for the property 
secured by your Deed of Trust? 
A. He was to take it under certain conditions, that the 
Buchanan National Bank and the grantors would deed to 
N. B .. Hafl.eigh, the grantee, the real estate covered by the Deed 
of Trust held by the Buchanan National Bank, and likewise 
the adjoining lot. 
Q. That is as far as you could get Mr. Hafl.eigh to bid? 
A. Yes, sir. 
Q. And since there was a former lien to take care of the 
Bank's debt and interest, you had the Trustee sell the property 
under the Deed of Trust? 
A. We had a legal title to sell the property. · 
Q. The extra lot? 
A. The Deed of Trust-I could not understand how I could 
be grantor and he grantor on property we had a lien on. 
Q Now, Mr. Hyde, in other words, the purpose, as I under-
stand of your employing Mr. Kohen from July, 1939, up to 
the date of sale, and having those conferences which you had, 
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was to try to get this other property conveyed to somebody, 
Mr. Hafleigh or somebody else, to try to get tl1at done, wasn't it? 
A. Yes, sir. 
Q. And Mr. Kohen has eventually been successfully in doing 
that? 
A. Yes, sir. 
page 38 r Q. Who was this? 
A. N. B. Hafleigh-for $200.00. · 
. Q. Arid that was what you were trying to do? 
A. Yes, sir. 
Q. When was that done? 
A. When we were talking to l\Ir. Hafleigh about getting a 
purchaser at the sale, we bad a more or less. general agreement 
to use our influence to get this extra lot, possibly could buy this 
lot, did not see why one lot would be of much value to Mrs. 
Lewis with the other property sold. 
Q. Wasn't Mr. Kohen 11aid for that deed? 
A. I do not know. Certain we had a deed from Mrs. Lewis 
to Mr. Hafleigh and 1Ir. Kohen in that case could charge for 
attorney's fee for those two deeds, and we would . try to find 
a purchaser for the property under that Deed of Trust. 
Q. Now, of course, l\'Ir. ]Iyde, there is no question at all 
about the Deed of Trust being perfectly valid? 
A. No, sir, l>ecause every once in a while we had Mr. Kohen, 
as our Attorney, to certify title-we had first lien under that 
Deed of Trust. 
Q. I suppose you acknowledged the Deed of Trust, did you 
not? · 
A. Yes, sir. 
Q. Did they sign this- in your presence? 
A. Yes, sir. 
Q. No question about that being perfectly good for whatever 
it was worth? · 
A. No, sir. 
page 39 r Q. Just a question of whether or not the property 
would bring enough to satisfy your debt? 
A. That was the idea. 
Q. And H: it should not satisfy your debt you wanted Mr. 
Kohen to bring this vacant lot in so you could get your money 
out of it? That was the whole thing, wasn't it? 
A. Yes, sir. Mrs. Lewis had this lot, believe she said if I 
could o·et $800.00 for the lot-that was the price she put on it. 
Q. And that was the idea of all the discussion with Mr. 
Kohen to bring this about? 
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A. Just the principal and interest on the note and fee, the 
costs the Bank would be liable for, that is the insurance and 
taxes. 
Q. .And instead of being willing to take your security here 
wn1ch you had, you wanted to bring this extra lot it? 
A. :x.es, sir. 
Q. That was the whole idea of all your talk with Mr. Kohen, 
was it not? 
A. Yes, sh-. 
~. And that lot was finally sold for $200.00? 
A. Yes, sir. 
Witness stands aside. 
page 40 t Philip Kohen, !for Himself and Defendants. 
By Mr. Kohen: I just want to make a statement as to the 
amount of work I did in this case. I want to say that the 
Buchanan National Bank placed this note or debt in my 
1,.anus tor collect10n. I cannot state the date that it was placed 
m my 11ands, out m connection with the collection of the same 
I had a number of conversations and discussions with Mr. J. 
U. Hyde, tne Oashler or said Hank, about tnis matter-I would 
say as many as fifteen or twenty conferences about the collec-
tion of the debt. At least once l wrote the debtors with refer-
ence to paying the debt and received no reply. The Cashier 
and myself had a number of conferences concerning one Mr. 
Hafleigh buying the place which Mr. Hyde, the witness who 
just preceaed me, 11ao testified to. 1.'hese conferences were with 
reference to and the Cashier discussed with me the question 
of how the Bank could so secure itself that they might come 
out whole and not lose any money on the property securing the 
debt since the property was depreciating in value and needed 
repairs. Other discussions were with reference to an extra lot 
which was not secured under the Deed of Trust, and they dis-
cussed with me how they could get this extra lot secured, in 
order that the Bank might not lose any money. I finally brought 
an attachment suit and attached this lot not covered by the 
Deed · of Trust, in order to secure ~he Bank in this collection. 
After securing that extra lot and placing a lien on it, and 
having received no reply from the debtors, we decided that the 
best thing to do, and the only thing to do, then, after 
page 41 rwe had gotten all of the security and all of the lien 
we could on property in Botetourt County, was to 
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foreclose-there was nothing else to do but ·to foreclose under 
the Deed of Trust. I attended to the whole thing from A to Z. 
As Mr. Hyde has just said, these people were non-residents, 
and Mr. Hyde-J. U. Hyde, the Cashier of the Bank and Mr. 
~,. Z. Hyde, his brother, who was Trustee, are not lawyers and 
the Bank employed me to look after this entire matter for 
them from beginning to end, which I did, all of which was in 
addition to these conferences, and all of which were in addi-
tion to an attachment suit which I brought in this Court. I 
}}repared the legal advertisement for the paper, and looked 
after the matter as far as my ability, wanted to see that the 
proper notice was given in accordance with the terms of the 
Deed of Trust, which as I said, the two Mr. Hydes, not being 
lawyers, entrusted the whole responsibility of this entire mat- · 
·ter, covering around $4,000.00 in my hands. On the day of sale 
I was there in front of the banking house to see that the sale 
was properly conducted. As a matter of fact, I personally, 
which I am not endeavoring to have compensation for, but I 
wanted to tell the Court what I did, I auctioneered the pro-
perty for about two hours-I personally auctioneered it off. 
Started at ten, did not go until after twelve. I personally auc-
tioneered, taking $5.00 bids at a time, had to see that the 
Trustee was personally th~re, was present all during the sale, 
he would get off in the Bank, had to tell him to be person~y 
present all through the sale, and as I say had Dr. Stinnett and 
another fellow there bidding, stayed there two hours 
page 42 ~crying the sale, finally got the property up to 
$4,650.00, and the property was "knocked down" to 
Mr. N. B. Hafleigh, and, of course, I attended to drawing up 
the deed for execution. Then, after that Mr. All~n came to me 
and told me about his attachment, and I told him I did not 
think there was any money there, that after the attorney's fee 
and everything was all paid did not think anything would be 
left, could talk to Mr. Hyde about this. I know he has an 
·attachment there. I did not pay any attention to it, knew 
that the attorney's fee was a prior claim, and approximately 
a week or ten days after that Mr. Allen ties up the funds. They 
are the facts as far as I know. After that I went to Mr. Hyde, 
the Cashier, talked to Mr. Frank Hyde about the matter. Of 
course afte1· that, on February 11th, I went to the Cashier of 
the Bank and told him that I thought the relationship of 
debtor and creditor existed. That is all. 
Examined by Mr. Poindexter: 
Q. Mr. Kohen, are you the regularly retained counsel for 
this Bank? 
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A. Well, I suppose so, they do not pay me any annual 
salary,' pay me for what I do. 
Q. Are you a director in the Bank? 
A. No, sir. 
Q. A stockholder? 
A. I think maybe I have about three shares of stock in the 
Bank. · 
Q. When you were first approached by an Officer of this 
Bank, you knew, of course, that this Deed of Trusij. 
page 43 ~had been originally executed by Mr. and Mrs. Lewis 
to Mr. Hyde, as Trustee, to secure this $3,500.00, did 
you not? 
A. Yes, sir. 
Q. Being a practicing attorney, you knew that the taking of a 
Deed of Trust on this property was the usual manner of 
securing the debt and probably the most expeditious way of 
realizing on it, did you not? 
A. Absolutely. 
Q. W11en these parties first came to you I understand there 
was another vacant lot which Mrs. Lewis ·owned that thex 
wished to get a lien. on, in addition to this Deed of Trust? 
A. We were uneasy-afraid that the Bank would not come_ 
out whole, and that was the question they were discussing 
with me. 
A. As a matter of fact, the property did sell for a very appre-
ciable sum in excess of the entire amount due the Bank, did 
it not? 
A. It did. 
Q. This vacant lot-I believe you sued out an attachment 
against. that? 
A. Yes, sir. 
Q. In this Court? 
A. Yes, sir. · 
Q. And that attachment was finally dismissed? 
A. Still pending. 
Q. In other words, you did not realize anything from the 
fact that you brought the attachment? 
page 44 ~ A. Well, I brought the attachment to protect the 
Bank in the $3,500.00 and interest. . 
Q. You were enabled later to get what on the vacant Iot-
a Deed of Trust or a Deed of Bargain and Sale to it? 
A. Well, later on-why the lot was sold to Mr. Hafleigh. 
Did not realize anything on that for this debt. 
Q. In other words, this vacant lot was sold for $200.00? 
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A.. Yes, sir .. 
Q. And who actually sold that lot? 
A. Mr. and Mrs. Lewis. That was sold to Mr. N. B. Hafligh, 
but that was after all this was over. 
Q. In other words, that was after the foreclosure? 
A. Yes, sir. 
Q. And the Bani, then, has gotten nothing from the sale of 
this vacant lot for $200.00? 
A. No, but gave my services to the Bank and before this I 
attached this lot for the protection of the Bank. It so turned 
out that the property under the Deed of Trust brought enough 
to satisfy tl1e Bank. 
Q. In other words, after you brought your attachment on 
tl1is vacant lot, which you say is now pending in this Court, 
the Trustee advertised the property under the Deed of Trust, 
and the property brought a swn sufficient not only to pay 
every dime out on the Deed of Trust, but a very appreciable 
stun in e..xcess? 
A. By about $57.00. 
page 45 ~ Q·.. In so far as your service to the Bank in bringing 
this attachment on this vacant lot is concerned, the 
Bank has received no benefit whatever from that particular lot? 
A. No, but I had the work to do-my work was done. 
Q. I am trying to get this fact before the Court, that in so 
far as that vacant lot is concerned, the entire work you did has 
not done the Bank any good whatsoever? 
A. That is right. 
Q. Do you· know what has become, Mr. Kohen, of the $200.00 
which was actually gotten for the vacant lot? 
A. Well, yes, I know what became of it. 
Q. ,vm you tell us, please? 
A. I object to that-that is a confidential communication. 
Q. Has the Bank that $200.00? · 
A. No. 
Q. Has the Trustee the $200.00? 
A.. .No. 
Q. Can you tell the Court what has become of that $200.00? 
A. That is a confidential communication. 
By the Court : It is immaterial. 
By Mr. Poindexter : Exception noted to the Court's ruling. 
Your honor, please, I submit that it is material for this rea-
son, that if that $200.00 has been under the control either of 
of the Bank or Mr. Kohen, then it was an amount 
page 46 ~from which he could, at least, get a portion of his 
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fee if he is entitled to all of it, or on account of the 
payment of such, and I believe it is a material question from 
that viewpoint. Of course, I do not know what became of the 
$200.00, whether he had any control of it, but certainly if he is 
claiming that the Bank has had any control of that $200.00 arnl 
the Bank is claiming now that certain money belonging to these 
Lewises should be retained to pay this fee, that it s matter 
which is vitally involved, and we should have a right to know 
· what became of it. 
Q. Is that $200.00 now under your control? 
A. No, sir. 
Q. Has it been under your control? 
A. Well, it has been. 
Q. Has it been under your control since this attachment 
suit was brought? 
A. Certainly it has, the transaction was just completed about 
a month ago. 
Q. Has it been under the Bank's control? 
A. No, sir. . 
Q. ,vm you tell us if it is in the Bank now? 
A. That is a confidential communication. 
Q. Let me ask you this question. You knew when thi~ attach-
ment was brought that you were claiming the excess over and 
above the amount necessary to pay the Bank off and the costs 
of sale-you were claiming that as a fee? 
A. Yes, sir. 
Q. Since that day, then, you now have had under your con-
trol $200.00 coming from _another piece of property 
page 47 ~which belonged to the Lewises, and the bah,mce com-
ing under this Deed of Trust belonged to the Lewises, 
unless they l1ave a right to subject it, and yet you tell the 
Court that that amount is not under your control, when if you 
had it under your control you could have subjected it just as 
much as any balance under this Deed of Trust property. 
A. Do not think so. 
Q. We do have a right to know wliat happened to the balance 
belonging to the Lewises and under Mr. Kohen's control. I am 
asking about that. 
A. The Bank took up with the Lewises the question of sell-
ing this particular lot, and they took up with me and the Bank 
the question of selling the lot to Mr. Hafl.eigh, and so after a 
number of letters and so on I sent them a deed. They signed 
the deed and we sold the lot to Mr. Hafleigh and he paid the 
money to me as Attorney for the L.ewise~, but that was an 
• 
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entirely separate transaction, that was just negotiated a short 
while ago. 
Q. Do you have .the cash? 
A. No, sir. 
By Mr. Poindexter: Where there are two funds to which 
you can go for the payment of a debt and one of the parties 
interested have recourse to both funds-that applies to this 
$200.00 and the balance remaining from the sale of this pro-
perty under the terms of this Deed of Trust and Mr. Kohen. 
is unwilling to tell the Court what has become of this 
:r,age 48 ~$200.00. It is a matter of law that where two funds 
are· involved-one the $200.00, the other balance left 
from the sale under this Deed of Trust, and we as a creditor 
can only go against one fund for our debt, have a right to say 
to him that if he is entitled to a fee, he must first go to the 
$200.00 which was under his control. 
A. The Bank paid me. 
Q. Mr. Kohen, I believe you told the Court that there were 
probably fifteen or twenty conferences you had with the Bank 
about this? 
A. Yes, sir. 
Q. Most of those conferences, as a matter of fact, were about 
getting a lien on this vacant lot, were they not? 
. A. Well, to secure the Bank. · 
Q. You knew the Bank was amply secured under this Deed 
of Trust? 
A. Yes, sir. 
Q. And the right method of procedure would be for Mr. 
Hyde to advertise and sell in accordance w~th ~he terms_ of t~e 
Deed of Trust? 
A. Yes, sir. 
Q. And necessarily, then, most of your conferences were 
about getting a lien on the vacant lot? 
A. Of course I do not recall all, but· had a number of con· 
ferences with Mr. Gerald Hafleigh and there were various con-
-versations, all about this debt. 
Q. But your debt was thoroughly secured under the terms 
of your Deed of Trust. Now you say the lot sold for $200.00? 
A. Yes, sir. · 
page 49 ~ E.W. Poindexter, For Plaintiff. 
Examined by Mr. Allen: 
Q. Mr. Poindexter, I believe you are an attorney? 
• 
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A. I am. 
Q. Practising in the City of Roanoke? 
A. I am. 
Q. How long have you been practising? 
A. I began practising law in the City of Roanoke in Novem-
ber, 1904. 
Q. Have you been practising continuously ever since? 
A. I have. 
Q. Mr. Poindexter, what positions have you held with the 
Roanoke Bar Association? 
A. I have been a member of the Roanoke Bar Association, 
Mr. Allen, I think certainly practically all of the time I have 
been in Roanoke, am a member of the American Bar Asso-
ciation, member of the State Bar Association, and the Virginia 
State Bar. 
Q. Have you ever been an officer of any of these organiza-
tions? 
A. Yes, sir; I have. I have been President of the Roanoke 
Bar Association on two different occasions. 
Q. For how long each time? 
-A. One year each term. 
Q. How about the Virginia Bar Association or the Virginia 
State Bar? 
A. I happen to have a little connection with 
page 50 ~The Virginia State Bar, in that I am Chairman of 
the Sixth Congressional District Committee of the 
Virginia State Bar. 
Q. Now, Mr. Poindexter, I believe you and your brother 
practice law together as a :firm? 
A. At the present time, yes, sir. 
Q. You have been present here at the taking of all of the 
depositions in this case, have you not? 
A. I have. 
Q. You have heard what the witnesses have said? 
A. I have. 
Q. You have heard Mr. Kohen and Mr. Hyde as to what 
work Mr. Kohen performed and the amount of fees he is 
·asking for that work? 
A. Yes, sir. 
Q. I wish you would tell the Court what your opinion, as a 
practising attorney, is as to how much you think Mr. Kohen 
should have for this work. 
A. Mr. Allen, let me make this very plain to you, gentlemen, 
and the Court. It is embarrassing to be called upon as a wit-
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ness in this case, since I sent to you as an Attorney, or rather 
my firm sent to you as an Attorney, this item for collection, 
and I have been over here to-day taldng some little part in 
this proceeding. I certainly never wish to inject myself as a 
witness in ariy case tmless it is absolutely necessary, and I 
have only consented to-day to do so by reason of the fact 
that Mr. Kohen is representing himself in this litigation and 
has testified as to what he considers a fee which 
page 51 ~should be paid to him in so far as the several items 
here involved. I did not know when I came over here 
this morning that probably some rebuttal testimony, such as 
I am now giving, would probably be required in this case, and 
I further appreciate the fact that the attorneys of this Bar 
would be embarrassed probably if they were called upon to 
testify. I have listened to Mr. Kohen's testimony, and I inight 
say that in my opinion every fee which a Court awards an at-
torney, if I read the authorities correctly, is dependent upori 
the benefit which may be derived by reason of such services 
rendered by the attorney. In this particular case I believe the 
record is clear that there was a Deed of Trust to secure the 
Buchanan National Bank $3,500.00, with interest and expenses 
of sale, and so forth, and that property has been sold and paid 
not only every dime tliat was secured under the terms of it, 
but the amount which is now in controversy of something, I 
believe, in the neighborhood of $475.00 or $500.00. I have listen-
ed likewise to the testimony of the Cashier of the Bank, and 
if I understand the testimony, not only of that witness, but 
of Mr. Kohen, himself, most of the services he claims to have 
rendered were with reference to getting a lien on a vacant lot 
worth approximately $200.00, which lot, in fact, was finally 
sold and the proceeds realized therefrom amounted to $200.00, 
which lot was owned by Mr. a:qd Mrs. Lewis, the defendants 
in this case, and of course, they have gotten the benefit of it. 
Certainly, in my opinion, this is about all the value that has 
been derived from Mr. Kohen's efforts, and to think of charging 
the amount in controversy of $475.00 or $500.00 in the 
mere recovery of $200.00 seems to me to be 
page 52 ~excessive. I think my firm would have been glad to 
have done the work which Mr. Kohen testifies he 
has done, taking into consideration what was realized, I would 
say for $50.00 or $75.00. 
Q. When you speak of your firm, Mr. Poindexter, you are a 
Roanoke City attorney, are you not? 
A. I am. 
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Q. Would you say your fees in Roanoke are comparatively 
lligh or not with reference to county lawyers' fees? 
A. I might add, Mr .. Allen, that expenses of an attorney in 
a city the size of Roanoke, and much smaller, necessarily are 
very considerably in excess of the expenses of an attorney at 
a county seat like Fincastle and other small places, rent high, 
licenses are high, all other incidental expenses high, and a man 
has to make an appreciable amount each month before he can 
call anything his own. 
CROSS-EXAMINATION 
By Mr. Kohen: 
Q. Mr. Poindexter, I gather from your testimony that a 
lawyer's attorney's fee is based on the benefit the client gets 
out of it? 
A. Yes, and I think the decisions of our Supreme Court so 
hold. 
Q. Do you mean that applies in only civil cases or criminal 
cases or both? If the fee should be based on the benefit the 
client gets, on what do you base that? 
A. On the result you produce for your client's benefit. 
page 53 ~ Q. Let's see a little bit about your reasoning under 
that line. Suppose a lawyer represents a client in a 
criminal case. We will say the man is charged with murder. 
Say the man was acquitted, a good criminal lawyer would 
charge or get about $1,000.00 or $2,000.00 out of it. 
A. It might be worth a great deal more than the $2,000.00. 
Q. Then, suppose his client goes to the pentientary for twenty 
years. 
A. This is not a criminal case-it is a civil case involving 
nothing but financial matters. . 
Q. O"ust talking about the benefit a client gets. Then, take for 
.example a civil case, we will say involving $4,000.00 or 
'$5,000.00. Both sides employ counsel, but both sides cannot 
.'\\·in. Do you think that a lawy~r would take the case for $50.00, 
. 'involving $4,000.00 and say his client would lose? Do you 
think that $50.00 is all that lawyer would be entitled to? 
A. I do not know about the particular case you have refer-
€nce to. Every ca·se is dependent on the })articular service and 
what the attorney does, and it is certainly my opinion that 
the great majority of lawyers will measure their fees by the 
benefit they can render their clients; otherwise the client would 
be much better off if he did not employ an attorney. 
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Q. Well, Mr. Poindexter, now this attorney's fees in notes 
-the Court of Appeals of this State has ruled that a 10% 
collection fee or a 15o/o collection fee in a note in which the 
parties who sign it are all of sound mind and over 
page 54 ~the age of twenty-one years and contract to pay 15%, 
that thet is ·not contrary to public policy. 
A. Do not know of the case you have reference to, but know 
that the fee the Court will allow an attorney for services rend-
ered, unless there is a definite, specific agreement as to wh~t 
that fee is to be, will only be a reasonable fee. 
Q. Well, it is not against public policy in the State of Vir-
ginia for a person to contract in a note if it is placed in the 
hands of an attorney for collection-it is not contrary to 
public policy and we have a right to put in that 15%. 
A. The Courts have held that that is a perfectly voluntary 
agreement or the contract, but the Courts have also held that 
in construing such contracts it will itself define what is a rea-
sonable fee and not what the note calls for. 
Q. Do you know of any case in Virginia where the makers 
of the note do not raise any objection to· it, that other creditors 
l•ave a right to come in and claim that the attorney's fees 
are unreasonable? 
A. I do not know of any such case, but I do know if a debtor 
iEt indebted, as are Mr. and Mrs. Lewis in this case to the 
Grand Piano Company, if they have property rights anywhere,. 
the creditor has a perfect right to come in and assert his lien 
01· right therein, and when he does so it is as much his interest 
as to ~hat became of that property as is the party to whom 
the money is owing. · 
Q. d you say the rule is-that the rule is that the fee 
should be based on the benefit the client receives? 
pag 55 ~ A. This is my opinion that ninety per c~nt, at 
least, of the lawyers in Virginia take into considera-
ti , in figuring their fees, the services rendered and benefit 
r eived, unless they have a certain definite, specific fee in the 
.ginning for certain work to be done, and I think that is the 
ule of our Supreme Court in :fixing the fee. 
Witness stands aside. 
page 56 ~ PLAINTIFF'S EXHIBIT NO. 1 
CHARGED 
Nov. 28, 1930. ' 
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READ·THIS CAREFULLY BEFORE SIGNING IT. 
$260.00 
FOR VALUE RECEIVED, I the Subscriber Lewis Players, 
City of Buchanan, County of Botetourt and State of Virginia, 
promise to pay to the order of THE GRAND PIANO COM-
I-'ANY, Inc., (a corporation) of Roanoke, Virginia, Two Hun-
dred Sixty Dollars, at its office in Roanoke, Virginia, with six 
(6) per cent interest from maturity as follows: $15.00 Cash 
and Balance of $245.00 payable $15.00 per month 
For one Piano, Style Tom Thumb, Make Milton, Number 
260846 
But it is agreed that the Grand Piano Company, .Inc., retains 
legal title to said instrument and the same is their property 
untU this obligation is paid in full, and that in default of any 
payment as above agreed upon, the whole amount, at the op-
ti.on of the Grand Piano Company, Inc., shall at once become 
due and payable, ancl the Grand Piano Company, Inc., at any 
time after said default and before accepting payment in full of 
the amount due, may repossess said instrument without liability 
on its part to refund any money previously paid on account of 
the purchase price of same, the amount so paid being deemed 
I iquidated damages for the use of said instrument during that 
time. 
It is further agreed that said instrument shall not be removed 
from the premises above described without the written conse1:1,t 
of the Grand Piano Company, Inc. 
It is further agre~d that in the event the amount above 
recited, or any portion thereof, is collected by suit or attorney, 
that the obligor herein agrees to pay $5.00 attorney's fees and 
10 % collection fee. 
In the event said instrument is lost or damaged by :fire, any 
insurance that the vendee herein may carry upon said instru-
ment or any insurance carried upon other personal property 
in the premises where said instrwn.ent is kept, is hereby as-
signed unto the said Grand Piano Company, Inc., for the 
security of the payment of the debt herein mentioned; and I 
hereby agree with said Grand Piano Company, Inc., to keep at 
all times during the life of this contract the instrument herein 
described fully insured. 
Homestead and all other exemptions are hereby waived as 
to the above obligation. 
This contract is not binding on said Grand Piano Company, 
Inc., until same is duly accepted and signed by one of its duly 
constituted officers. 
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page 5'.7 ~ The Grand Piano Company, Inc., is not responsible 
for any agreem~nt, or representation, other than what 
is written or printed on the face of this contract. 
GIVEN under our hands and Seal. 
THE GRAND PIANO COMPANY, Inc. 
By G. R. HASH . (SEAL) 
Purchaser LEWIS PLAYERS (SEAL) 
L. G. RICHARDSON 
Witness to Signature of Vendor 
J. W. JOHNSON 
F. A. W. (SEAL) 
Witness to Signature of Vendee 
ENDORSEMENT ON BACK 
First Reference Grand Piano Co. 
MEMO. filed and docketed 
Botetourt Circuit Court Clerk's Office 
Nov. 29, 1930, 10 A. M. 
DOCKET NO. 6, P. 109 
TURNER McDOWELL, Clerk. 
page 58 ~ PLAINTIFF'S EXHIBIT NO. 2 
$3500.00 BUCHANAN, VA., Feb. 3, 1939. 
120 Days after date, for value received we promise to pay 
to F. A. Williams, or order, without offset, the sum of Thirty-
five Hundred and no/100 DOLLARS negotiable and payable 
at the BUCHANAN NATIONAL BANK, Buchanan, Virginia. 
The maker and each endorser of this note hereby waive 
benefit of the Homestead and any other exemption as to this 
debt. If default be made in the payment of this obligation, and 
if the same be placed in the hands of an attorney for collection, 
we, the makers and endorsers agree to pay 15 per cent. addi-
tional as attorney's fees, · and we, the makers and endorsers, 
hereby constitute U. H. Hyde and Philip Kohen our attorneys 
in fact, or either of them, for the purpose of and do hereby 
authorize them, in the even of such default, no matter whether 
said note shall have been placed in the hands of an attorney 
for collection or not, to confess judgment against us in the 
Cle1~k's Office of the Circuit Court of Botetourt County, Vir-
ginia, or in said Court, if the same be in session in favor 
of the holder of this note, for the amount then due thereon 
and the costs, together with the 15 per cent. collection fee 
herein provided for, Homestead Exemptions waived as to said 
Grand Piano Co., Inc. v. T. A. Lewis, et als. 47 
judgment, interest, costs and attorney's fees. 
MYRTLE LEWIS 
T. A. LE\iVIS 
Endorsement on back 
F. A. WILLIAMS 
Do not write here 
DUE June 3 
No. 8607 
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THIS DEED, 
Made this, the -seventh- day of -August,- Ninteen Hun-
dred and Thirty--, between T. A. Lewis and Myrtle Lewis, 
his wife parties of the first part, and F. Z. Hyde, -- Trustee, 
·party of the second part, WITNESSETH: that said p~rties 
of the first part do hereby grant and convey, with the coven-
ants of general warranty of title, unto the said party of the 
second part, the following parcel of land, together with the 
improvements, rights, privileges, and appurtenances thereto 
belonging~ situated in Buchanan, Botetourt County, Virginia 
bounded and described as follows, to-wit: All those certain 
lots or parcels of land, situated on the property f.romer ly owned 
by the Buchanan Realty Co., Inc. known as Latane Addition 
to Buchanan, and designated upon the map of said property, 
which .is recorded in Plat Book No. 1, page 23 of the records 
of Botetourt Circuit Court Clerk's Oilice, as follows: Lots 
Nos, 5, 6, 7, and 4 in block No. 207 and fronting on the 
South East side of Culpeper Avenue and running back be-
tween parallel lines 250 feet plus to rear line of said lots 
on an alley. This being the· same property conveyed by the 
following deeds recorded in the records of the Circuit Court 
Clerk's Office of Botetourt Company, Virginia, to which deeds 
reference is hereby made for further description: 
( 1) Deed-Buchanan Realty Co. to T. A. Lewis, Myrtle 
Lewis, and R. G. Pate, June 27, 1925-Lots 5, 6, and 7 Deed 
Book "R", page 46. 
(2) Deed-R. G. Pate to T. A. Lewis and Myrtle Lewis, 
January 8, 1928. Deed Book "T", page 285. In this deed 
Pate conveyed his undivided interest in lots 5, 6, and 7 in 
block 207. 
(3) Deed-T. A. Lewis and R. G. Pate to Myrtle Lewis, 
June 15, 1928. Deed Book "T" page 41. Conveying undivided 
interest in Lot 4, fronting 53ft. 
( 4) Lot 4 Deed June 4, 1926 D. B. "R", p. 501 from Buch-
anan Realty Co. 
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IN TRUST to secure the holder hereof the payment of the 
sum of Thirty-five Hundred ($3,500.00) Dollars; evidenced by 
certain negotiable note of even date herewith made in the 
amount of Thirty-five Hundred ($3,500.00) Dollars by T. A. 
Lewis and Myrtle Lewis and endorsed by F. A. Williams 
due one hundred and twenty ( 120) days after date to the order 
of F. A. Williams and payable at the Buchanan National 
Bank, Buchanan, Virginia, or any note or notes that may be 
acce1)ted in· whole or partial renewals thereof. 
IN THE EVENT THAT DEFAULT SHALL BE MADE 
in the payment of the above mentioned debt as it becomes due 
and payable, or the failure to comply with any of the covenants 
eontained in this deed, than the trustee on being required so 
to do by · the holder of the debt secured by this deed, shall 
sell the property herein conveyed, and in case of default by 
any purchaser said trustee shall, upon request, resell the same, 
and; 
page 60 ~ IT IS COVENANTED AND AGREED between 
the parties aforesaid, that in case of a sale, the 
property may either be sold as a whole or divided and sold 
in such parcels as the Trustee shall deem most advantageous 
nnd pro1)er, and the sale shall be made after :first advertis-
ing the time, place, and terms thereof, once a week for four 
consecutive weeks, in some newspaper puMished in Botetourt 
County and upon the following terms, to-wit: For cash as 
to so much of. the proceeds as may be necessary to defray 
the expenses of executing this deed, including a trustee's 
commission of five per cent., the fee for drawing and record-
ing this deed, if then unpaid, and to discharge the amount 
of money then due and payable upon said debt, and if at 
1,h.e time of such sale any part- of said debt. shall not have 
become due and payable and the purchase money be sufficient, 
such part or parts of the purchase money as will be suffi.cien_t 
to pay off and discharge the part of said debt that is due shall 
be made payable .at ~uch time, or times, as the said r.ema.ining 
part of said debt will become due and payable, the payment 
of which part or parts, shall be properly secured by a lien 
on the property herein conveyed, and in case the net proceeds 
of sale shall be insufficient to pay off said debt in full, then the 
same shall be applied towards the payment of said debt in 
the order of its . maturity, it being intended hereby to create 
a priority in favor of said debt in the order of its maturity, 
and if there be any residue of said purchase money, the same 
shall be made payable at such time, and secured in such 
manner as the said part of the first part, e..~ecutors, admin-
istrators, successors, or assigns, shall prescribe and direct, 
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or in case of a failure to give such directions, though may 
not have been so requested at such time, and in such manner 
as the said trustee shall think fit, and when sold the trustee 
shall convey the same, upon compliance with the terms of 
sale, to the purchaser, or purchasers, who shall not be re· 
quired to see tlie application of the purchase money. · 
THE SAU> PARTIES OF THE FIRST PART hereby 
waive the benefit of the HOMESTEAD EXEMPTION as 
to the debt secured by this deed, and bind heirs or assigns 
tu pay off said debt promptly when it becomes due and payable, 
and COVENANTS AND AGREES to pay all taxes, levies, 
assessments, dues and charges upon the property hereby con-
veyed so long as they, or their l1eirs, successors or assigns shall 
hold the same, and further covenants and agrees to keep the 
buildings on said property insured. in some good and re-
.sponsible Insurance Company, to be approved by the holder 
of the debt herein secured, or the trustee, for an amount 
satisfactory to the trustee, and to deliver the policy or pol-
icies to the trustee, or holder of the debt secured hereunder 
as further security on said debt, and in the event of a failure 
so to do, then the trustee, or the holder of the debt secured 
under this· deed, may effect, or renew such insurance from· 
time to time, so long as the debt, or any part thereof remains 
unpaid, and in the event of a failure to pay said 
1>age 61 }taxes, levies, assessments, dues, charges, and in-
surance premium or premiums, as the same becomes 
due and payable, then trustee, or the holder of the debt se-
cured herein, may pay same, and any amount so paid shall 
constitute a part of the lien created by this deed, to be paid out 
of the proceeds of the property, if sold, or to be recoverable 
by all the remedies at law, or in equity, by which the debt 
aforesaid may be recoveral>le. 
IF NO DEFAULTS SHALL BE MADE in the payment of 
the debt hereby secured or in any of the covenants contained 
in this deed, then at the request of the part of the first part, 
a good and sufficient deed of release shall be executed to 
at own proper cost and charges. 
WITNESSETH the following .signatures and seals. 
STATE OF VIRGINIA 
County of Botetourt 
T. A. LEWIS 
MYRTLE LE.WIS 
) 
) To-wit:-
) 
(Seal) 
(Seal) 
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I, J. U. Hyde, a Notary Public for the County aforesaid 
in the State of Virginia, do certify that T. A. Lewis, and 
Myrtle Lewis whose names ai .. e signed to the foregoing writ:-
ing bearing date .on the 7th day of August, 1930 have aclrnow-
ledged the same before me in my County and State aforesaid. 
Given under my hand. this the 7th day of August, 1930. 
J. U. HYDE 
Notary Public 
l\iiy commission expires January 18, 1932. 
ENDORSEMENT ON BACK 
Filed Aug. 9, 1930 
and admitted to record at 
. 8:30 A. M. 
RecQrded in Trust Deed Book "L" Page 405 
Botetourt Circuit Court Clerks Office 
Tax ............................... $4.20 
Fee . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 2.90 
Total .......................... $7.10 
U. H. H. Examined 
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In the office of the Clerk of the Circuit Court of Botetourt 
County, August 9th, 1930. 
This deed was this day presented in said office and with 
certificate thereto annexed admitted to record at 8/30 o'clock 
A.M. 
Teste: 
TURNER McDOWELL, Clerk 
By R. L. Housman, deputy clerk 
page 63 } DEFENDANT'S EXHIBIT NO. 1 
COMMONWEALTH OF VIRGINIA 
DEPARTMENT OF THE 
STATE CORPORATION COMMISSION 
RICHMOND, June 17th, 1930. 
Grand Piano Co., Inc. v. T. A. Lewis, et als. 51 
THIS IS TO CERTIFY, That Lewis Players, Incorporated. 
CHARTERED UNDER THE LAWS OF ...... Indiana .... . 
A FOREIGN CORPORATION HA YING COMPLIED WITH 
ALL THE REQUIREMENTS IMPOSED UPON IT BY 
LAW, IS HEREBY AUTHORIZED TO TRANSACT ITS 
BUSINESS IN THE STATE OF VIRGINIA, IN SO FAR 
AS NOT IN CONFLICT WITH AND SUBJECT TO .ALL 
THE LAWS OF 'l'HE STATE APPLICABLE TO SAID COM-
PANY AND ITS BUSINESS. 
STATE CORPORATION COMMISSION 
ATTEST: 
N. W. ATKINSON 
Acting Clerk of the Commission 
(SEAL) 
})age 64 } COMMO:NWEALTH OF VIRGINIA 
Department Of The 
STATE CORPORATION COMMISSION 
t 
I, N. W. Atkinson, Clerk of the State Corporation Com-
mission, de hereby certify that the foregoing is a true copy 
of Certificate of Authority issued to 
LEWIS PLAYERS, INCORPORATED, 
on the 17th day of June, 1930. 
I FURTHER CERTIFY, That this corporation withdrew 
from Virginia on the 1st day of February, 1935. 
IN TESTIM01'1Y WHEREOF, I hereunto set my hand at 
Richmond, this 11th day of March, A. D. 1941. 
N. W. ATKINSON 
Clerk of the Commission 
page 65 } And this .being all the evidence introduced by 
any of the parties in this case, the Court, to whom 
was submitted the case, without a Jury, entered its Order in 
favor of the defendants, as more specifically set forth in the 
copy of said Order, a part of the record in this case, to the 
entry of which the plaintiff, by counsel, excepted on the ground 
that the judgment so entered was contrary to the law and 
the evidence in this case and was based upon evidence im-
properly admitted by the Court, to the introduction of which 
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counsel for plaintiff excepted at the time the same was offeredJ 
which objections were overruled by said Court and judgment 
awarded accordingly, and the plaintiff, by counsel, tenders 
this, its Bill of Exceptions No. 1, to be signed, sealed and 
made a part of the record, which is accordingly done this, the 
14th day of July, 1941, it beinR shownunto the Court that due 
notice of the time and place for the presentation and signing 
of this Bill of Exceptions was duly given to counsel for 
the defendants. 
EARL L. ABBOTT 
Judge 
Received and filed this 14th day of July, 1941. 
R. D. STONER, Clerk. 
page 66 ~ And at another date to-wit: on the 19th day of 
June, 1941, by consent of parties, by counsel, all 
matters of law and fact being· submitted to· the Court, the 
following Order was entered· by the Circuit Court : 
This day came the plaintiff, the Grand Piano Company, 
Inc., by its attorneys, and the principal defendants aforesaid, 
T. A. Lewis and Mrs. Myrtle Lewis, being ·non-residents of 
the State of Virginia, and having been proceeded against by 
an order of publication, made no appearance; and the co-
clefendant, F. Z. Hyde, Trustee, ap1)eared in person and this 
proceeding came on to be heard upon the petition for attach-
ment, and the attachment issued thereunder on behalf of the 
plaintiff; upon the separate answers of the defendants, Philip 
Kohen and the Buchanan National Bank, who came into this 
proceeding by petition, pursuant to Section 6403 of the · 
Code of Virginia, as amended; and this day, by agreement of 
all parties before the Court, the Court proceeded to hear 
the evidence in this proceeding ; 
And it appearing to the Court from the evidence heard 
in this proceeding that the garnishee in this pro-
page 67 ~ceeding, to-wit; F. Z. Hyde, Trustee, has been duly 
served with an attachment as garnishee; and it 
further appearing that the said garnishee had in his hands 
the net sum of $467.57, the same representing the proceeds of 
sale of certain real estate belonging to Mrs. Myrtle Lewis, 
individually, after the payment of ~he principal amount 
of the debt secured under the deed of trust introduced in 
evidence in this cause with proper interest thereon, as well 
as certain proper charges as set up in the testimony in this 
cause; 
And it further appearing to the court that the plaintiff 
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in this proceeding, to-wit, the Grand Piano Company, Inc., 
has failed to establish and prove its claim against Mrs. Myrtle 
Lewis, individually, the court being of opinion that the instru-
ment sued upon by the plaintiff in the proceeding signed 
Lewis Players FAW, and at the time the contract sued 
upon was executed to the Grand Piano Company, the Lewis 
P]ayers was a corporation, of which fact of inc.orporation 
the Grand Piano Company had constructive notice, and that 
now it cannot hold the stockholders of said corporation per-
sonally laible for the contract in the absence of fraud or special 
contract, there being no evidence of fraud or special contract 
showing the written contract sued upon not being signed by 
Mrs. l\'Iyrt.le Lewis, indfridually; that the plaintiff had the op-
portunity of obtaining a special contract by requiring the sig-
natures of T. A . .Lewis and Mrs. Myrtle Lewis at.the time of 
sale they being present at the time, yet the plaintiff 
page 68 }-failed to obtain their signatures to the written con-
tract sued upon. 
It is ordered that the petition for attachment in this pro-
ceeding be, and the same is hereby, dismissed at the cost of 
the said plaintiff; and it is further ordered that said F. Z. 
Hyde, Trustee, the granishee and co-defendant in this case, 
b{' dismissed. 
To the entry of this order the plaintiff, by counsel, excepted 
on the ground that the same is contrary to the law and the 
evidence in this case; and was based upon evidence improperly 
admitted by the Court, to the introduction of which counsel 
excepted at the time the same was offered, and moved the 
Court for a suspension of this order, and a stay of execution 
. thereon for a period of sbrty days, within which said plaintiff 
may apply to the Supreme Court of Appeals of the Common-
wealth of Virginia for a writ of error and supersedeas. Where-
upon, it is ordered that the said judgment be stayed for a 
period of sixty days from the 19th day of June 1941, effective 
upon the plaintiff, or someone for it, entering into bond 
before the Clerk of this Court within 15 days from date hereof 
in the penal sum of not less than $100.00 conditioned for 
the payment of all such damages as may accrue to any person 
by reason of said suspension in case a writ .of error and 
supersedeas tc:> said judgment be not petitioned for within said 
time, or, if so petitioned for should not be allowed and be 
effected within the time so specified. 
And it is further ordered that the said F. Z. Hyde, Trustee, 
be, and he hereby is, allowed additional time within 
1mge 69 ~which to make a settlement of his acount before 
the Commissioner of accounts for this Court, pend-
ing the outcome of this litigation. 
54 Supreme Court of Appeals of Virginia 
I have seen this decree. 
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GRAND PIANO CO. 
By Poindexter & Poindexter 
John J. Allen, Attys. 
IN THE CIRCUIT COURT FOR THE COUNTY OF 
BOTETOURT THIS, THE 14TH DAY OF 
JULY, 1941 
GRAND PIANO COMPANY, INCORPORTED 
Versus 
T. A. LEWIS, ET ALS 
On this, the 14th day of July, 1941, came the Grand Piano 
Company, Incorporated, by its Attorney, and presented its 
Bill of Exceptions to the ruling of the Court in the trial of 
of this case, to be signed, sealed and made a part of the record 
which is accordingly done, and it is, therefore, ORDERED 
that the said Bill of Exceptions be filed and made a part of the 
record in this case .. 
And the Clerk of this Court is hereby directed to enter 
this Order. 
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EARL L. ABBOTT 
Judge 
IN THE CIRCUIT COURT FOR THE COUNTY 
OF BOTETOURT 
. 
GRAND PIANO COMPANY, INCORPOATED 
Versus 
T. A. LEWIS, ET ALS 
TO: 
F.G.HYDE,TRUSTEE 
PHILIP KOHEN and 
BUCHANAN NATIONAL BANK, A CORPORATION 
THIS IS TO NOTIFY you that I will immediately apply 
to the Clerk of the Circuit Court of Botetourt County, Vir-
ginia, for a transcript of the record in the above entitled 
case, _for the purpose of applying to the Supreme Court of 
Grand Piano Co., Inc. v. T. A. Lewis, et als. 5fi 
Appeals of Virginia for a w1·it of error. 
Respectfully, 
GRAN;) PIANO CO., Incorporated 
Bv J. J. Allen 
"Poindexter & Poindexter 
Counsel 
Legal service of the within notice is hereby accepted this, 
the 14 day of July, 1941. 
PHILIP KOHEN 
~,. Z. H.fDE, Trustee 
BUCHANAN NATIONAL BANK, 
a Cor!•Oration 
By Philip Kohen, Its Counsel. 
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TOURT, TO-WIT: 
I, R. D. Stoner, Clerk of th~ Circuit Court of Botetourt 
County, Virginia, do hereby certify that the foregoing is a 
true and complete transcript of the record, as the counsel for 
the complainant requested, in the aforementioned case of Grand 
Piano Company, Incorporated vs T. A. Lewis and Mrs. Myrtle 
Lewis. 
I further certify that notkc required in case of an appeal 
was duly given by J. J. Allen and Poindexter & Poindexter, 
Counsel for the Appellant, to ~fr. Philip Kohen, Counsel for 
the Defendants. 
Given under my hand this 17th day of July, 1941. 
R. D. STONER 
Clerk Circuit Court of Botetourt 
County, Virginia. 
Clerk's Cost of Record in Case of 
Grand Piano Company, Incorporated .............. Plaintiff 
vs. 
T. A. Lewis and Mrs. Myrtle L~wis .............. Defendant 
72 pages at 40c ................................... $28.80 
R. D. STONER 
Clerk 
A Copy-Teste : 
M. B. WATTS, Clerk. 
,11;,··1·, 
INDEX TO RECORD 
Page 
Petition for attachment .... ·. . . . . . . . . . . . . . . . . . . . . . . . . . 11 
Order February 18, 1941 admitting Buchanan National 
Bank and Philip Kohen parties defendant . . . . . • . . . . 13 
Petition of Buchanan National Bank . . . . . . . . . . . . . . . . . . . 13 
Petition of Philip Kohen . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 15 
Plea and grounds of defense of Buchanan National Bank 16 
Plea and grounds of defense of Philip Kohen . . . . . . . . . . . 17 
Order March 12, 1941 denying claim of Buchanan National 
Bank and Philip Kohen . . . . . . . . . . . . . . . . . . . . . . . . . 18 
Notice of appeal to Circuit Court . . . . . . . . . . . . . . . . . . . . . . 19 
Bill of Exception No. 1 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 19 
Evidence: 
F. Z. Hyde . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 19 
J. W. Johnson ..................................... 21 
J. U. Hyde . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 25 
Philip l{ohen . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 35 
E. W. Poindexter . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 40 
1•1aintiff's Exhibit No. 1 .......... : . . . . . . . . . . . . . . . . . . . 44 
Plaintiff's Exhibit No. 2 . . . . . . . . . . . . . . . . . . . . . . . . . . . . • 46 
Plaintiff's Exhibit No. 3 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 47 
Defendant's Exhibit No. 1 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 50 
Order J uri.e 19, 1941 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 52 
Order filing Bill of Exceptions . . . . . . . . . . . . . . . . . . . . . . . . . 54 
:Notice of appeal . . . . . . . . . . . . . . . . . . . . . . . . • . . . . . . . . . . . 54 
Authentication of record . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 55 
